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The Lusitania Tragedy. The disaster to the passengers on the 
Lusitania appalled the world; it instantly 
changed the position of public opinion in this country into condemna- 
tion of the authors and demand for explanations of an offended people. 
The denial of opportunity of removal in the boats of the doomed British 
liner of its noncombatants and crew, was a violation of the laws of God 
and the brotherhood of man equal to that of any pirate who forced cap- 
tive travelers “to walk aplank’’ to death. With the ship sank 1,200 
men, women and children, most of them British subjects but including 
Americans and other nationals. The loss of over 100 Americans cannot 
be atoned by mere diplomatic regrets upon an “accident of war.’’ The 
American people await the results of investigation of responsibility. 
Diplomatic Representation. The note of President Wilson to 
the Imperial German government 
upon the subject admirably represented popular opinions, purpose of 
forbearance to establish responsibility, and intention to obtain repa- 
ration with assurance that similar events shall not occur. It pointed 
to the wisdom of clear and full understanding upon the grave situation 
from the three events of losses of American lives, ‘observed with grow- 
ing concern, distress and amazement.’’ Hope was expressed that the 
Imperial German Government would take action to correct the unfor- 
tunate impressions and vindicate the sacred freedom of travelers on the 
seas. Reviewing German methods of retaliation in this war, a former 
warning was repeated that the adoption of such methods must not abbre- 
viate the rights of American shipping, nor of American passengers on 
neutral and belligerent ships; and that the German Imperial Govern- 
ment would be held to a strict accountability for infringement of their 
rights, intentional or incidental. The employment of submarines in 
attacks upon the trade of belligerents in disregard of the lives of pas- 
sengers was declared a violation of many sacred principles of justice 
and humanity. Attention was called to the irregularity of the direct 
notice of the German Ambassador at Washington to the public that 
it was unsafe to travel on British ships, to declare that such notice 
could not excuse nor palliate the losses of non-combatants. Hope 
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was stated for a disavowal of the acts complained of, reparation so 
far as possible for injuries without measure, and the taking of imme- 
diate steps to stop the violations of principles of war. The representa- 
tion concluded with the unmistakable intimation that the Imperial Ger- 
man Goverment will not expect the omission of any word or any act 
necessary to the performance of a sacred duty of maintaining the rights 
of the United States and its citizens, and of safeguarding their free exer- 
cise and enjoyment. 


We cannot exculpate British responsi- 
bility for neglect to defend the lives of 
our tourists, as well as its own subjects. The notice of Count Von 
Bernstorff gave it a week’s warning of the danger to the lives of pas- 
sengers on the Lusitania. The ship was torpedoed off Kinsale Head, 
Ireland, near the mouth of St. George’s Channel. According to reports 
no warship, destroyer, submarine or even a patrol boat was sent out 
to convoy the ship into port. 


Responsibility for Neglect. 


Political Schemes. The politicians and newspapers in this country 
who hysterically clamor for revenge of a disas- 
ter to British interests, in which Americans died, and for vast armaments 
to prepare the United States against nations too busy with wars 4,000 
miles away to even consider our rights, except as traders, belong to that 
class of “‘jingoes’’ who cater to speculation in necessaries of war, or 
actually represent foreign interests whose purpose is to prevent capital 
in this country from securing the vast business now idle in South 
America and the Orient. They are urging the expenditure of half a 
billion dollars upon the navy, the creation of an army of half a million 
men, enormous provisions for war of many kinds, always demanding 
however impossible restrictions upon the capital from whence revenues 
must be derived. If Americans retain common sense, they will abjure 
leaders, and policies “for revenue only,’’ or they will sink into the 
depths of financial despair of European nations, perhaps into their bar- 
baric doctrines of imperialism, which the militarists so much desire. 


Sir Edward Holden announced in January to 
the stockholders of the London City and Mid- 
land Bank that he, with a committee of ban- 
kers, had been urging the issue of banknotes for currency upon deposits 
of public securities up to 70 per cent. of par. Moreton Frewen, in a recent 
letter to the London 7e/egraph, pointed out as an incentive to action by 
holders of fixed incomes that consols had declined in price in 18 years 
from 114 to 67, and that their income had lost in purchasing power 40 per 
cent. He also urged the use of the consols as security for circulation in 
the belief that the resulting demand wouldrestore their market value while 
stabilizing the rates of interest to a more moderate degree. He did not 


Bond Secured Notes 
in EBngiand. 
















EDITORIAL 281 


admit that the purpose might give investors a chance to unload on the 
banks their holdings at a higher price. He termed the refunding of the 
consolidated debt as accomplished at a dangerously low rate of interest 
and a positive injustice to holders and those who invested at high rates. 
To American bankers, the proposals do not appeal. The remedy of 
refunding in our Act of 1900 gave the holders a chance to unload upon 
a bonus of 10 per cent. cash, and a 2 per cent. bond which was available 
for circulation of banknotes. It was that refunding plan of the late 
Senator Aldrich which gave opportunity for the inflation which resulted 
in the two panics of 1907. And the National banks; then induced to 
invest in fixed capital at 2 per cent. now wish they had never tied up 
their capital in a system of that kind. 


Check Collections. The Federal Reserve Bank of New York pro. 

vided a system of voluntary membership by 
which membership banks in District No. 2, who maintain deposit ac- 
counts with the Bank, in sufficient excess of their legal reserves, will 
have the privilege, without cost, to use its agency for the collection at 
par of checks and drafts drawn upon any other district member. Such 
accounts bear no interest. The plan appeals most to places without 
clearing houses. State banks cannot participate. The Guaranty Trust 
Company, expressing its sympathy with purposes of uniformity in bank- 
ing facilities, hoped that the Federal Reserve Act would be amended 
“through intelligent, constructive, and united thought on the part of 
those who are deeply interested in the business and financial welfare of 
our nation,’’ to include all the banking institutions in the country. As 
non-member banks must adopt some method whereby their checks may 
be accepted at par anywhere, the trust company offered to any non- 
member bank in the district which kept with it a compensating balance 
of account, 2 per cent. interest on daily balances and the privilege of 
printing or stamping on all checks of such bank the words “ collectible 
at par through the Guaranty Trust Company of New York.’’ By this 
means such checks at the place of issue would become as good as New 
York exchange. By the first plan, a member bank loses $100 interest 
on each $5,000 held on deposit. By the second, a non-member bank 
secures $100 interest on a like amount held in the trust company, and 
the Federal Reserve Board has no power to interfere with its charges 
for costs. 


The Banking Struggie. That State politicans fear offense to local 

banking interest is evident in recent re- 
fusals to consider changes to expose them to competition of national 
banks in their own field. The New Jersey legislature resolved to sus- 
pend action upon removal of trust restrictions to give time for the 
study of the subjects covered in the bills. The Marshall bill in New 
York, intended to give national and state banks powers to act as ex- 
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ecutors, administrators and trustees of estates, at present restricted to 
bonded trust companies, deservedly failed of passage in either House 
of the legistature. The question arose in Oregon, which has no pro- 
hibitory law, through a Portland national bank’s request to know if it 
would be required to deposit bonds demanded of trust companies before 
they could act as fiscal agent, hold funds of trust, etc. State Attorney 
General Brown, of Oregon, instructed the State Superintendent of Banks 
that no state law prevents the exercise of such functions to national 
banks under the terms of the Federal Reserve Act where permitted by 
the Federal Reserve Board. That is to say, a national bank may in 
that state assume trusts of funds and property within the state with no 
bonds or liability to the state. Upon its default through insolvency, 
the state could not protect its people against loss or the demands of 
creditors of such a bank whose assets and funds would be taken over 
by Federal receivers. 


State Bank Attitude. 5° far as observed, the state bankezs - .and 

with the trust companies. President Breck- 
inridge Jones of the Mississippi Valley Trust Company of St. Louis de- 
fined in an address before the Kansas State Bankers’ Association at 
Wichita, on April 22, the attitude of State banks towards the Federal 
Reserve system. He held that the Federal Reserve Board views the 
operation of the act wholly from the standpoint of national banks. 
State banks who may wish to enter the system, or are urged to do so, 
are obliged to adopt by-laws intended only for national banks, and 
without regard to the requirements of state laws of charter. A state 
bank cannot be governed by laws subject to change by a Federal 
board, against the laws of the state which created it. Mr. Jones de- 
clarei that “‘ until the law is changed which allows the Federal Reserve 
Boardto make rulings as it sees fit, no state bank can consider admission 
as a member bank.’’ The eminent St. Louis banker thus confirms 
again the deductions published in the BANKING LAW JOURNAL for 
January, 1914, of the scope of the Act, which makes it impossible for 
free banks to enter the Federal Reserve system other than by aband- 
onment of the profitable business which was the purpose of their organi- 
zation. He also emphasized another contention of this publicaticn 
upon the lack of power of Congress to delegate its powers of legislation 
to any other dzpartment of government in a Republic. 


BANKING LAW. 


anactvency of This question is presented in the case of First 
Collecting Bank. National Bank of Raton v. Dennis, a deci- 
sion of the Supreme Court of New Mexico, 

published herein on a subsequent page: If the owner of a draft for- 
wards it to a bank for collection, with instructions to remit or return 
the amount collected, and the collecting bank fails after collecting the 
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draft but without having remitted the amount, do the proceeds in the 
hands of the receiver constitute a trust fund so as to entitle the owner 
of the draft to recover the amount in full as a priority over ordinary 
claims, or must the owner come in and share pro rata with the other 
creditors of the bank in its assets? 

In cases where a claim is made against the receiver of an insolvent 
bank by one, who has transmitted or delivered paper to the bank for 
collection, and the question presented is whether the claimant is en- 
titled to the amount in full or is a mere general creditor, having noth- 
ing more than the right to prorate with other creditors in the assets 
of the bank, the courts endeavor to ascertain in whom the title to the 
paper is vested. If the title has passed tothe bank the original holder 
is a general creditor, but if the title still remains in him he is en- 
titled to a priority over the general creditors. While a check is in cir- 
culation it is usually a simple matter to determine its ownership, but 
the moment it is deposited in a bank and starts upon its journey toward 
the place of payment confusion reigns, and it often becomes a matter 
of the greatest difficulty to determine who is the owner. In the ab- 
sence of an express agreement between the parties, declaring whether 
the title remains in the holder or passes to the bank, and such agree- 
ments are extremely rare, the intention of the parties is the guide post 
and their intention must generally be determined by reference to the 
circumstances attending the transfer. The intention that the title 
shall remain in the holder is indicated by certain circumstances, such 
as the indorsement of the paper ‘‘for collection,’’ an agreement that tle 
bank may charge back the amount upon non-collection, a failure by 
the bank to credit the deposit as cash or a refusal to permit the holder 
to draw against the credit given. On the other hand, the intention to 
pass title to the bank is indicated by a blank indorsement, or by credit- 
ing the amount as cash, or by permitting the holder to draw before 
collection. 

In the decision above referred toit appeared that the plaintiff bank 
forwarded a sight draft, with bill of lading attached, toa trust com- 
pany for collection, with instructions to remit or return the amount 
collected. It was shown that the two banks had never had any busi- 
ness dealings with each other prior to this transaction. The draft was 
collected by the trust company, but before the amount was remitted to 
the plaintiff the trust company failed and a receiver was appointed. 

Ig determining whether the plaintiff was entitled to recover the 
amount of the collection in full from the receiver, the court declared 
the general rule to be that a bank to which paper is entrusted for col- 
lection in the absence of an agreement to the contrary becomes the owner 
of the money collected, ‘and that when it is collected and proper credit 
is given to the holder or owner, the relation of debtor and creditor is 
created between the parties. The court states, however, that thisrule 
is subject to the qualification that, where a special agency is created 
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and the collecting bank has no authority to hold and credit the pro- 
ceeds of the paper, but is bound by the agreement to remit them im- 
mediately, the relation of trustee and beneficiary is created and the 
money collected or its equivalent can be recovered from the receiver 
if the fund can be traced to his hands. It was determined that the 
present case was within the qualification stated, because of the fact 
that the plaintiff had given instructions that the proceeds should be 
remitted and because of the fact that there had been no previous course 
of dealing or business of any kind between the two banks. It was ac- 
cordingly held that the plaintiff was entitled to a preference in the as- 
sets of the insolvent bank. 

The plaintiff in this instance fared much better than is usual in a 
case where a bank forwards items for collection and the collecting 
bank fails while the proceeds of the collection are in its hands. In a 
New York case, for instance, the plaintiff bank in New York City, 
being the owner of certain checks sent them to a firm of private bank- 
ers which acted as its correspondent in Syracuse. The checks were 
indorsed ‘‘for collection for account of’’ the plaintiff bank and were 
accompanied by a letter stating that the enclosures were ‘‘for collec- 
tion and credit.’’ It was customary for the correspondent to remit to 
the plaintiff once each week the amount standing to its credit and to 
charge back uncollected paper with protest fees. The correspondent 
failed having in its possession the proceeds of certain of the items 
sent to it by the plaintiff, and other items still uncollected. In an ac- 
tien against the assignee it was held that, while the plaintiff could re- 
cover the amount of the paper collected after he took possession, it 
could not recover the amount collected prior to the assignment. Na- 
tional Butchers & Drovers’ Bank v. Hubbell, 117 N. Y. 384. 


SS 


| cian of The form of the signature on a depos- 
Checks Drawn Against itor’s check is, of course, a matter of 
Joint Accounts. agreement between the bank and the 
depositor. When the account is in the 
hands of an individual, the form of the signature is usually agreed 
upon at the time the account is opened and is placed upon the signa- 
ture card filed in the bank. In such cases the form of the signature 
is not of great importance, for the only thing which the bank must 
guard against is the paying out of its depositor’s money upon a check 
bearing a forgery of his signature. 

When, however, an account is opened in the name of two or more 
persons, the bank should ascertain whether or not they are carrying 
the account as a partnership and should have an explicit understand- 
ing with them as to which of them is authorized to sign checks and 
what form the signature is to take.. Where funds are deposited in a 
bank to the credit of a partnership and there is no agreement between 
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the bank and the depositor as to the manner in which the checks 
drawn against the account are to be signed, the bank may lawfully 
pay out the deposit upon checks signed in the partnership name by 
any one of the partners. This is so because each of the partners is the 
agent of the firm and the fund is owned not jointly but singly. But 
where funds are deposited to the credit of two or more persons who are 
not partners and there is no agreement or understanding permitting 
the bank to pay out the money on checks signed by one of the depos- 
itors, the bank is not protected in paying checks unless they bear 
the signatures of all the parties to the deposit. 

The following observation on accounts of this kind is made in the 
case of Gish Banking Co. v. Leachman’s Admr., recently decided by 
the Court of Appeals of Kentucky, and published on another page of 
this issue: ‘‘When a deposit is made to a joint account notice is there- 
by fully given to the bank that each of the persons has an interest in 
the funds, although the bank may not know the extent of the inter- 
est of any particular one. To honor checks drawn upon the joint 
fund by any one of the depositors would enable such an one to appro- 
priate the entire fund, without the knowledge or consent of his code- 
positors. If oneor more of the persons making the joint deposit should 
abscond, and could not be found, or if one or more should perversely 
refuse to join his codepositors in signing checks upon the joint fund, 
the bank would be fully within its rights to refuse to pay out the funds 
until a court of equity should be applied to, and the bank could then 
pay out the funds in accordance with its directions.’’ 


Right of National Bank It is generally held in this country that 
to Own Stock. a corporation has no power to subscribe 
for, purchase, or deal in the stock of an- 
other corporation, unless such power is expressly granted in its char- 
ter or can be reasonably implied from the provisions of the charter. 
This rule applies to banks, both state and national. The power to 
purchase or deal in the stock of another corporation is not expressly 
conferred upon national banks, and it has been held that dealing in 
the stock of another corporation is not an act which may be exercised 
by national banks as incidental to the powers expressly conferred upon 
them. National banks may, however, as incidental to the power to 
loan money, accept corporate stock as collateral and, in the enforce- 
ment of their rights as pledgee, may become the owner of the collateral. 
The power of a national bank to deal in stocks came up in the case 
of Corn Exchange Bank v. Kaiser, published among the legal deci- 
sions of this number, and the Supreme Court of Wisconsin disposed of 
this question in the’ following paragraph, quoted from the opinion: 
“‘While a national bank is not authorized to deal in stocks, First Na- 
tional Bank v. Nat. Exch. Bank, 92 U. S. 122, 23 L. Ed. 679, it may 
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make loans and take corporate stock as collateral security therefor. 
Nat. Bank v. Case, 99 U. S. 628, 25 L. Ed. 448. This is incidental to 
the power to loan money on personal security, and, when done in the 
usual course of business, is entirely legitimate. California Bank v. 
Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198. Ifa bank 
may lawfully take stock as collateral security, it must, of course, be- 
come possessed of all the rights of ownership.”’ 


Setting Off Deposit The following interesting state of affairs is 
Against Liability As involved in the case of Williams v. Frank 
Indorser. Levy,Inc.,recently decided by the City Court 
of New York, and published among the legal 
decisions in this number. The Comptroller of the Currency had in- 
structed receivers of national banks not to allow indorsers of notes, 
held by insolvent banks, to set off their deposits against their lia- 
bility as indorsers. Asa consequence of this instruction the plaintiff 
in this action, who was the receiver of the First National Bank of 
Bayonne, commenced suit against the maker and indorser of a note 
owned by the bank at the time of its failure. The defendant indorser 
contended that he was entitled to set off his liability as such indorser 
against his deposit balance in the bank, which was greater in amount 
than the face of the note, and this claim was set up in his answer. 
After the action had been started, the receiver became satisfied that 
the defendant indorser was correct in his contention and that the re- 
ceiver had no enforceable right against him. He, therefore sought 
permission of the court to discontinue his suit and asked that no costs 
be imposed upon him asa condition to the discontinuance. The plain- 
tiff, was entitled as a matter of course, to discontinue his action if he 
so desired, for no one can be compelled to pursue a legal remedy 
against his will. The plaintiff was not entitled, however, as a matter 
of course, to discontinue his action without the payment of costs. The 
imposition of the terms upon permitting a discontinuance is a matter 
which rests in the sound discretion of the court. Andin this case, the 
court decided that the plaintiff could not discontinue, except on the 
payment of taxable costs to date. The reason for this was that at the 
time this action was commenced, it had been decided by both the state 
and the federal courts, that the allowance of the set-off claimed by the 
defendant was proper. In this connection it may be mentioned that 
the indorser of a note held by an insolvent bank, is not ordinarily en- 
titled to set off his deposit in the bank against his liability as indorser, 
unless it appears that the maker of the note is insolvent. The opinion 
in the present case does not state that the maker of this particular note 
was insolvent but we may assume that such was the fact. 
In answer to the plaintiff’s contention, that in bringing this suit 
he was acting upon the instructions received from the Comptroller of 
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the Currency, the court said: ‘‘ The fact that the Comptroller of the 
Currency instructed receivers of national banks not to allow set offs to 
indorsers, while ample justification to the plaintiff and to his attorneys 
for the course which he and they have pursued, is no answer to the 
defendant, who has been put to the trouble and expense of defending 
unnecessary litigation. Itis the duty of the Comptroller of the Cur- 
rency, as well as of other persons, to take notice of and be governed 
by the decisions of the courts, particularly of the federal courts.’’ 


Usury As a Defense !t is not at all unusual for the courts of differ- 
In New York. ent states to hold opposing views on a propo- 
sition of law. In fact, it is to be doubted if 
there isa single legal doctrine, which offers the slightest basis for a 
difference of opinion, upon which the courts of all the states agree. It 
is, however, somewhat out of the ordinary to find that several courts 
of a particular state are at variance in their holdings on a rule of legal 
liability. But evensuch a situation is not unheard of and, at the pres- 
enttime, we find that, in New York, the courts are divided on the 
question whether usury is a good defense against a holder in due 
course of a negotiable promissory note. 

In the JourNAL of August,1913,we published a decision of the Special 
Term of the New York Supreme Court, Crusins v. Siegman, wherein 
it was held that a note void inits inception for usury, could not be en- 
forced even by a holder in due course. In the opinion handed down 
by the court it was said: “‘I am very clearly of the opinion that, not- 
withstanding the provisions of the statute just quoted, a negotiable in- 
strument which is void in its inception, whether it be for usury, or for 
forgery, or fot any other reason sufficient to make it void, is also void 
in the hands of any subsequent holder, except only that, owing to the 
provisions of she Banking Law (section 74), a bank may in certain 
cases enforce a usurious instrument, although an individual holder 
could not do so.’’ 

On another page of this number of the JouRNAL we published the 
opinion of the court in Ernst Oeser & Co. v. Behrend, a recent decision 
of the Appellate Term of the New York Supreme Court, in which it 
was held that usury is not a good defense against a holder in due 
course of a note. Inthe opinionthe court remarks that the case will 
doubtless go to the Court of Appeals, which is the court of last resort 
in the state of New York. It is to be hoped that the case will go up 
and that it will be finally passed upon by the Court of Appeals, for in 
no other way can the legal rights of parties to notes of this character 
be settled in the state of New York, unless the legislature sees fit to 
enact a statute declaring the status of a usurious note in the hands of 
a holder in due course. 
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Bank Acceptances. © another page in this issue we print the 

address of Mr. George H. Kretz, Manager 
Foreign Department of the National Park Bank of New York, before 
the New Jersey Bankers’ Convention at Atlantic City, May 14, on 
‘“Bank Acceptances. ’’ 

Mr. Kretz deals with the principles of the ‘‘ Acceptance,’’ show- 
ing its advantages as a credit instrument, wherein its negotiation is 
made easy because it bears the acceptor’s guarantee, thus making it 
a desirable short time investment. Mr. Kretz does not hesitate to 
point out the possibilities of certain risks, connected with making 
acceptances, which may arise from a too eager desire toenter a field 
which was practically unknown in this country, until the establish- 
ment of the Federal Reserve banks, but if there is a sufficient mar- 
gin the risk is small. On the other hand, Mr. Kretz shows that in 
countries where the acceptance banker is experienced, the acceptance 
is not only the best, but the cheapest form of credit instrument. The 
bank’s credit is loaned to its client, which places in his hands paper 
that he can readily discount while he is marketing his products. 

Mr. Kretz also points out that the trust receipt is not such an effec- 
tive form of protection as it is believed by many to be. Inthis con- 
nection he cites a letter from the attorney of the bank, Mr. Louis F. 
Doyle, which says: 

‘“As the delivery of the goods upon a trust receipt enables the person 
receiving them to take them into his possession with all the appearance 
of ownership, any third person who purchases the goods or receives 
them in pledge from the signer of the trust receipt, without knowledge 
that they are held under a trust receipt, can retain them to the extent 
of his interest even as against the bank or actual owner who has de- 
livered them upontrust receipts. In case of bankruptcy or insolvency 
of the signer of the trust receipt the owner of the property would have 
a right to reclaim it against a trustee in bankruptcy or against the 
interests of general creditors but not as against any persons who had 
obtained a specific lien on the property without knowledge of the ex- 
istence of the trust receipt.”’ 

Mr. Kretz’s address is one of the most practical and instructive on 
the subject of acceptances thus far made. 








The Bank’s Right of Set-Off. 


BY JOHN EDSON BRADY. 


A REVIEW OF THE LAW PERTINENT TO THE RIGHT OF A BANK TO 
APPLY A CUSTOMER’S DEPOSIT TO THE SATISFACTION OF A 
DEBT DUE FROM THE CUSTOMER TO THE BANK. 









When there is a debt owing to a bank from one of its depositors the 
bank has the right to apply, to the satisfaction of the debt, the funds 
deposited with it by the customer on his general account. This right 
is sometimes called a banker’s lien; but, strictly speaking, it is not a 
lien, for a person cannot have a lien upon his own property. When 
money is deposited in a bank, to the credit of the depositor generally, 
and not by way of special deposit, the money becomes the property of 
the bank. The relation of debtor and creditor springs up between the 
bank and the depositor. So, when the bank applies the deposit to a 
debt owing to it from the depositor, it is not enforcing a lien, but is 
exercising a right of set off—the right to set off its claim upon the de- 
positor against his claim upon the bank. The practical effect, of 
course, is the same. The cross-demands are satisfied so far as they 
are equal, leaving whatever balance may be due on either as the true 
amount of the indebtedness from one party to the other. 

R2ferring to a banker’s lien, it was said in Meunch v. Valley Nat. 
Bank, 11 Mo. App. 144: ‘‘ The general lien of bankers is part of the 
law merchant... That bankers have a lien on all money and funds of a 
depositor in their possession for the balance of the general account is 
undisputed. A banker’s lien does not arise on securities deposited 
with him for a special purpose; otherwise we have no doubt that, when 
a discount has been made by the bank, and the note has matured, so 
as to create an indebtedness from the depositor to the bank, all funds 
of the depositor which the bank has at the date of the maturity of the 
diszouated note, or which it afterward acquires in the course of busi- 
ness with him, may be applied to the discharge of his indebtedness to 
the bank; and this is true, not only of the general deposit of the cus- 
tomer, but the rule applies to any commercial paper belonging to the 
depositor in his own right, and placcd by him with the bank for col- 
lection.’’ 

In Durkee v.National Bank, 102 Fed. Rep. 845, the defendant bank 
held the three notes of Mason Young, receiver of the Jacksonville, 
Tampa & Key West Railway Company for $12,666.67 each, dated 
August 10th, 1892, and due, respectively, the third, fourth and fifth 
months after date. These notes were given for money advanced by 
the bank. This money was placed with other money to Young’s credit 
as receiver. When the notes became due the bank charged them to 
Young’s account. In other words, it used the funds on deposit to pay 
these notes. It required all the funds that were to Young’s credit to pay 
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his notes. Thecourt sustained the bank’s right totakethis step. In 
the opinion it was said: ‘‘ If the bank had the right to apply these funds 
to the payment of these notes, then the plaintiff in error, as the suc- 
cessor of Young in the receivership, has no just claim against the 
bank. The money was inthe bank asa general deposit. The effect 
of such deposit is to make the money the property of the bank, and the 
bank the debtor of the depositor. No trust existsin such cases. The 
bank does not hold the money as bailee. When, therefore, these notes 
fell due, the bank had the right to apply the deposits to their payment. 
Having done this, it was not indebted to Young or to his successor in the 
receivership.”’ 

The right of set-off is available to a bank where notes made by the 
depositor, payable at the bank, are presented by a third person for 
payment. In Bedford Bank v. Acoam, 125 Ind. 584, 25 N. E. 
Rep. 713, the plaintiff Acoam had a general deposit in the de- 
fendant bank. The defendant received a note made by Acoam pay- 
able at the bank and remitted the amount, charging the same against 
th2 plaintiff's account. This was done without notice to the plaintiff. 
Upon learning the facts, the plaintiff repudiated the bank’s action and 
brought suit to recover his alleged balance. It was held that the bank 
was entitled to set off the deposit against the note. In the opinion it 
was said: ‘‘ While we are not inclined to the view that a promissory 
note negotiable and payable at a bank in this State is, in all respects, 
the equivalent of a check drawn by the maker against a fund on deposit 
in the bank, so as to require the banker to pay the note on presenta- 
tion out of funds applicable to that purpose, we can conceive of no 
valid reason why a note or bill thus drawn should not be held to author- 
ize the banker to pay, and thereby become subrogated to all the rights 
of the holder to the same extent as if it had purchased the paper after 
maturity. One who has drawn a note or bill payable at a bank, must 
have done so for some purpose, and he cannot be heard to say after his 
banker has paid a just debt tor which he had givena note, to which 
the miker claims no defense, that the payment was wholly voluntary 
and unauthorized. in such a case the banker who has paid the note, 
is entitled to hold it as the equitable owner or purchaser, and is en- 
titled to set it off in a suit to recover a balance due the depositor on 
general account.’’ 

It is now provided by the Negotiable Instruments Law that making 
an instrument payable at a bank is ‘‘equivalent to an order on the 
bank to pay the same for the account of the principal debtor thereon.’’ 
This section is omitted in Illinois, Nebraska and South Dakota. It 
has been repealed in Kansas, and Minnesota accomplished the same 
result by using the words: ‘‘ it shall not be equivalent.’’ 

If the debt owing from the depositor is represented by a note, the 
bank may exercise its right of set-off on the morning of the day of 
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maturity, and need not wait until the close of business hours on that 
day. In Home Nat. Bank v. Newton, 8 Ill. App. 563, the facts were 
sudstantially these: Newell kept a general bank account as depositor 
with the bank. On September 21st, 1878 he made and delivered to 
the bank his promissory note of that date, for $1,500, payable to the 
order of and at the bank, ninety days after date. On the morning of 
December 23, 1878, which was the last day of grace on Newell’s note, 
anc soon after the opening of the bank, the note being unpaid, and 
still held by the bank, and there being a balance of $300 standing to 
the credit of Newell on his bank account, and no check or other order 
of Newell having been presented for payment, the bank appropriated 
and applied the $300 balance on Newell’s note. On the same day 
about half past eleven o’clock, and after this balance had been so 
applied, several checks on the bank, and among them the one in 
question, drawn by Newell, came to the bank through the clearing 
house, for payment, but were returned by the bank unpaid, for the 
reason that there were no funds of Newell with which to honor them. 
The principal question for determination was whether the bank was 
authorized to make the application of Newell’s balance of account to 
the payment of his note at the time it did, or whether it could only 
make such application at the close of business hours on that day. 

In holding that the bank was not required to wait until the close of 
business hours, the court said: ‘‘ It seemsclear that if the note had 
been held by a third person, and been by the holder presented for pay- 
ment during the first banking hour, the bank would have been justified 
in paying it to the extent of the funds on deposit to Newell’s credit, 
and we do not think that because the bank was the holder and owner 
of the note. it occupied a position any less favorable than it would had 
the note been held by a third person.’’ 

The fact that checks drawn by the depositor are outstanding has 
no effect upon the bank’s lien or right of set-off. In Bank v. Brewing 
Co., 50 Ohio 151, it was held that where, at the timea check is drawn, 
or is presented, the drawer is indebted to the bank on past due paper, 
it may apply the deposit to the satisfaction of its claim against the 
depositor; if, after making such application there is not left to the de- 
positor’s credit a sum sufficient to pay the check, the bank may refuse 
to pay the check on the ground of insufficient funds and, in so doing, 
does not render itself responsible in any way tothe depositor. In 
Illinois, where, before the adoption of the Negotiable Instrrrents 
Law, a check was held to operate as an assignment in favor of the 
holder of the check, it was held that the rights of the holder became 
fixed upon presentment of the check for payment and that the bank 
could not thereafter apply the deposit to the satisfaction of its own 
claim against the depositor. Niblack v. Park National Bank, 169 
Ill. 517, 48 N. E. Rep. 438. This conflict of rights between the check 
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holder and the drawee bank cannot arise now because the Negotiable 
Instruments Law specifically provides that a check does not operate 
as an assignment. 

The bank may utilize its right of set-off against the executor of a 
depositor, or against his assignee in insolvency or his trustee or re- 
ceiver in bankruptcy. In thecase of Little’s Admr. v. City National 
Bank of Fulton, 115 Ky. 629, it was held that, where a decedent had 
money on deposit in a bank at the time of his death, and the bank 
held a note against him for a less amount, which matured the day 
after his death, it was entitled to set off the amount of the note against 
the depositor, and pay the decedent’s administrator the difference. 

Obviously a bank has the right of set-off only with regard to 
matured debts of the depositor,‘and it cannot withhold payment of the 
deposit for the purpose of meeting a note or other claim which is 
to fall due at some future date. The cases thus far referred to present 
instances in which the bank’s claim had matured at the time it under- 
took to set off the claim against the depositor’s balance. An instance 
of an attempted set-off as toan unmatured claim is found in the case 
of Commercial National Bank v. Proctor, 98 Il. 558. It was here held 
that a bank has no power to retain the money of a depositor to meet a 
note, the payment of which the depositor has guaranteed, which is not 
due at the time. 

In Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495, 67 N. E. Rep. 
655, the plaintiff, a depositor in the defendant bank, brought an 
action against the bank to recover damages for the bank’s refusal to 
pay certain checks drawn by him. By way of defense, the bank showed 
that it h2ld notes made by the depositor and that it had applied the 
deposit to the payment of the note for its own protection because of 
the fact that the depositor was insolvent. It appeared however that 
the notes had not matured at the time the deposit was applied to their 
payment. It was held, under these circumstances that the bank had 
no right of set-off and that it was liable to its depositor for its refusal 
to honor his checks. In the opinion, written in this case, it was said: 

‘* At the time when the defendant refused to pay or honor the 
checks in question, no proceedings had been instituted by or against 
the plaintiff to have him adjudged insolvent. He had not made the 
common law assignment which he subsequently made. For aught 
that appears, he was in good standing and credit, and could have gone 
on indefinitely as he had been going on, unless confronted with un- 
favorable conditions. The defendant required him to make a state- 
ment of his assets and liabilities, which he did, and thereupon, it 
appearing that his liabilities exceeded his assets, the defendant decided 
that he was insolvent, and refused to honor checks which he had pre- 
viously given, and claimed the right to set off the unmatured notes 
against the deposit. If proceedings in insolvency or bankruptcy had 
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been instituted by or against the plaintiff at or before the presentment 
of the checks, or even if the plaintiff had made an assignment at com- 
ton law for the benefit of his creditors, the case would no doubt have 
stood differently.’’ 

Where, however a petition in bankruptcy has been filed, by or 
against the depositor, or where he has made an assignment for the 
benefit of his creditors or has taken some similar action, the general 
rule is that the bank may set off a debt against the deposit, although 
the debt has not yet matured. In the case of Hayden v. Citizens’ 
National Bank, Md., 87 Atl. Rep.672, it was held that, where a bank held 
unmatured notes of a corporation at the time the corporation goes into 
the hands of a receiver, the bank may set off the notes against the de- 
posit of the corporation. 

In some jurisdictions, however, the right of set-off, even upon 
insolvency is confined to matured debts. In the Maryland case, just 
cited. the law on this point is expressed as follows: ‘In considering 
the question of the right of the bank to assert a lien for the benefit of 
notes of a customer which it has discounted, but which are not yet 
due, there has been some diversity of decision in this country, ard 
in such states as New York, (Jordan v. Bank, 74 N. Y. 467, 30 Am. 
Rep. 319), Missouri (Kortjohn v. Bank, 63 Mo. App. 166), So. Caro- 
lina (Bank v. Mahon, 78 S. C. 408, 59 S. E. Rep. 31), Illinois 
(Bank v. Proctor, 98 Ill. 558), Wisconsin (Oatman v. Bank, 77 Wis. 
501, 46 N. W. Rep. 881, 20 Am. St. Rep. 136) and Michigan (Brad- 
ley v. Smith’s Sons, 98 Mich. 449, 57 N. W. Rep. 576, 23 L. R. A. 
305, 39 Am. St. Rep. 565), it is held that, in order that the bank may 
assert the lien and maintain the set-off, the debt must be due. In 
Wisconsin there is an express statute to that effect, and in Michigan a 
substantially similar statute. In New York the decisions, while assert- 
ing the broad, general proposition qualify it in two ways: First, that 
if the note is a demand note it may be set off against the deposit of a 
customer under the lien (People v. St. Nicholas Bank, 44 App. Div. 
313, 60 N. Y. Supp. 719), and second, in the leading case of Jordan 
v. Bank, supra, it is expressly stated that the “‘insolvency of a party 
soma2times moves equity to grant a set-off which would not be allowed 
at law. 

‘** In other states the right of set-off is distinctly recognized as exist- 
ing in favor of a bank whether the note be dueornot. Ky. Flour Co. 
v. Bank, 90 Ky. 225, 13 S. W. 910,9 L. R. A. 108; Nashville Trust 
Co. v. Bank, 91 Tenn. 336, 18 S. W. 822, 15 L. R. A. 710; Georgia 
Seed Co. v. Talmadge, 96 Ga. 254, 22 S. E. 1001; Skunk v. Bank, 16 
Wkly.°Law Bul. 353, where the Ohio Court held that when a depositor 
becomes insolvent the bank holding notes not due, which it had dis- 
counted for him and the proceeds of which had gone into his deposit 
account. the bank could, as against the insolvent or his assignee with- 
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hold enough of the deposit to protest such notes; Stewart v. Bank, 6 
Wkly. Notes Cas, 399, in which the Pennsylvania court sustained the 
right of lien upon the ground that the establishment of insolvency 
operated to mature all debts; Ainsworth v. Bank, 119 Cal. 479, 51 
Pac. 952, 39 L. R. A. 686, 63 Am. St. Rep. 135; Demmonv. Bank, 5 
Cush. (Mass.) 194; and Thomas v. Bank, 99 Iowa 202, 68 N. W. 780, 
35 L. R. A. 379. The doctrine announced in these cases has likewise 
received the approval of the Supreme Court of the United States in 
Schuler v. Israel, 120 U. S. 506, 7 Supreme Ct. 648, 30 L. Ed. 707. 
In that case a creditor of the depositor had attached the funds in the 
hands of the bank, and the bank endeavored to assert its lien for the 
benefit of a note which it had discounted and which was then not yet 
due, and in sustaining the right of the bank to the lien the Supreme 
Court based its ruling on the ground that the bank had the sarre right 
against the garnishee as in defending itself against its debtor, and 
that in the latter case by filing a bill alleging the debtor’s insolvency, 
and showing that if compelled to pay its debts to himits claim, which 
was not yet due, would be lost, it could be relieved by a proper decree 
and procure a set-off of the two claims.’’ 

Tne right of a bank to set off a deposit against demand notes 
was the question involved in Steinhardt v. National Park Bank, 120 
N.Y.App. Div. 255. The action was by a trustee in bankruptcy to re- 
cover from a bank the amount of a deposit made by the bankrupt more 
than four months prior to the bankruptcy. The bank held demand 
notes made by the bankrupt which, in amount, greatly exceeded the 
amount of the deposit. The bank held certain securities as collateral 
for payment of the notes. But when the securities were sold the pro- 
ceeds were not sufficient to pay the notes. It was held that the bank 
was entitled to set off the deposit against the balance due on the notes. 
In the opinion it was said: “‘ The relation between a bank and a 
depositor is debtor and creditor. The notes being payable on demand 
were due and payable at the time of the filing of the petition in bank- 
ruptcy, but even if they were not, it is well settled that the provison of 
the Bankruptcy Act, relating to set-offs applies to any debt prova- 
in bankruptcy, even though not then due.”’ 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
& mation regarding any case published will be furnished on application. 


RIGHT TO SET-OFF DEPOSIT AGAINST NOTE. 








Williams v. Frank Levy, Inc., City Court of New York, January 13, 1915. 152 N. Y. Supp. 454. 


The indorser of a note is entitled, upon the insolvency of the bank by which it 
is held, to set-off his deposit in the bank against his liability on the note. When 
the receiver of a national bank begins an action on a note held by the bank, the 
itidorser of which is entitled to a set-off, he should not be permitted to discontinue 
the action except upon the payment of taxable costs to date. This isso even though 
the Comptroller of the Currency has instructed receivers of national banks not to 
allow set-offs to indorsers. It is the duty of the Comptroller, as well as of other 
persons, to take notice of and be governed by the decisions of the courts, particu- 
larly the Federal courts. 


Action by Christopher L. Williams, as receiver of the First National 
Bank of Bayonne, against Frank Levy, Incorporated, and another. 
Motion to discontinue as to defendant Frank Levy, a natural person, 
conditionally granted. 

ALLEN, J. This action was commenced by the plaintiff, as the re- 
ceiver of the First National Bank of Bayonne, to recover upon a prcm- 
issory note made by the defendant Frank Levy, Incorporated, and in- 
dorsed by the defendant Frank Levy, a natural person, and by him 
discounted at the bank and held by it at the time of its insolvency. At 
the time of the appointment of the receiver the defendant Frank Levy 
had on deposit an amount in excess of the amount of the note, and he 
in his answer asked to have this credit balance set off against his lia- 
bility as indorser upon the note. Having become satisfied that the 
defendant Frank Levy is entitled to this set-off, the plaintiff now asks 
leave to discontinue the action as against the defendant Frank Levy, 
and because of what the plaintiff believed to be the uncertainty of the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 61. 
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law applicable to the question of the set-off he asks to be permitted to 
diseontinue without costs. 

A party cannot be compelled to pursue a legal remedy against his 
will, and the plaintiff has the right, as a matter of course, to discontinue 
the action if he so desires. Valentine v. Valentine, 134 App. Div. 664, 
119 N. Y. Supp. 426. So the only question is the terms upon which he 
may be permitted todiscontinue. If at the time the action was com- 
menced there had been no adjudication as to the right of an indorser to 
have his credit balance set off against his liability as an indorser of 
commercial paper in the hands of an insolvent bank, or if at that time 
the law had been unsettled upon the subject, I should consider it proper 
to grant leave to discontinue this action without the imposition of terms; 
but I scarcely think this the case. At the time the action was com- 
menced it had been decided in both the state and federal courts that 
such a set-off might be had. Yardley v. Clothier (C. C.) 49 Fed. 337, 
affirmed 51 Fed. 506, 2 C. C. A. 349, 17 L. R. A. 462; In re Shultz 
(D. C.) 132 Fed. 573; Building & Eng. Co. v. Northern Bank, 206 
N. Y. 400, 99 N. E. 1044. See, also, Scott v. Armstrong, 146 U. S. 
499, 13 Sup. Ct. 148, 36 L. Ed. 1059. In Curtis v. Davidson, 164 App. 
Div. 597, 150 N. Y. Supp. 305, decided since the commencement of this 
action, wherein the right of set-off to an indorser was upheld, which 
the plaintiff conceived to be new law, the court consequently only con- 
firmed previous decisions. , 

While the court may’ permit an action at law to be discontinue 
without imposing costs (Susman v. Dangler, 95 App. Div. 158, 88 N. 
Y. Supp. 527; De Barante v. Deyermond, 41 N. Y. 355), I feel that it 
would be an abuse of judicial discretion to do so in this case. The 
plaintiff has put the defendant to the expense of defending an action in 
which he concedes he cannot recover, and it is only just to the defend- 
ant that he be allowed a moderate sum by way of costs in reimburse- 
ment of this expense. 

The fact that the Comptroller of the Currency instructed receivers of 
national banks not to allow set-offs to indorsers, while ample justifica- 
tion tothe plaintiff and to his attorneys for the course which he and 
they have pursued, is no answer tothe defendant, who has been put to 
the trouble and expense of defending unnecessary litigation. It is the 
duty of the Comptroller of the Currency, as well as of other perscns, 
to take notice of and be governed by the decisions of the courts, par- 
ticularly of the federal courts. 

The defendant objects to the plaintiff being allowed to discontinue 
at all, or, if the leave be granted, that it only be upon condition that 
the set-off be allowed; but, of course, that is an untenable proposition, 
since it would in effect be equivalent to an adjudication of the issues 
summarily. The plaintiff may accordingly discontinue this action 
upon payment of the taxable costs to date. 

Order entered. 
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RIGHT OF NATIONAL BANK TO OWN STOCK. 


Corn Exchange National Bank v. Kaiser, Supreme Court of Wisconsin, March 2nd, 1915. 151 N. W° 
Rep. 259. 


Although a national bank is not authorized to deal in stocks, it may take cor- 
porate stock as collateral security for a loan and in case the loan is not paid it may 
become the owner of the stock for the purpose of enforcing its rights. 


Appeal from Circuit Court, Eau Claire County; James Wickham, 
Judge. 

Application by the Corn Exchange National Bank to compel W. A. 
Kaiser, as secretary of the John H. Kaiser Lumber Company, to trans- 
fer stock on the books of the company. From an order ordering the 
transfer, W. A. Kaiserappeals. Affirmed. 

This is an appeal from an order of the circuit court of Eau Claire 
county, made pursuant to section 1752, Wisconsin Statutes, ordering 
the appellant, as secretary of the John H. Kaiser Lumber Company, to 
transfer, upon the books of the company 100 shares of the preferred 
stock of the company from the South Muscatine Lumber Company to 
the Corn Exchange National Bank. 

It appeared by the affidavits on which the application was based 
that, immediately prior to the making of the application, the applicant 
presented to the appellant, W. A. Kaiser, secretary of the Kaiser 
Lumber Company, two certificates covering said hundred shares of 
stock originally issued to the South Muscatine Lumber Company, which 
duly executed assignments thereof transferring the same in blank, and 
demanded that the stock be transferred upon the books, but that the 
said Kaiser refused to make such transfer. Upon thereturn day of the 
order to show cause, issued on said affidavits, the said Kaiser filed his 
own affidavit showing that there had been served on him notices by 
creditors of the South Muscatine Lumber Company forbidding him to 
transfer the stock, on the ground that the attempted transfer thereof 
from the South Muscatine Lumber Company to the bank was unlawful 
and was made without authority of the lumber company for the pur- 
ported purpose of securing an indebtedness of one John H. Kaiser, 
president of the South Muscatine Lumber Company, also showing that 
the assignees of the South Muscatine Lumber Company (which com- 
pany appears to be in the hands of assignees by virtue of a voluntary 
assignment filed in the district court of Muscatine county, Iowa,) had 
served notices on him forbidding the transfer of said stock, also showing 
that the creditors of said lumber company had filed objection in the dis- 
trict court of Iowa aforesaid to the claim of the bank, challenging the 
legality of the transfer to the bank of the said certificates of stock. 
Thereupon the court of its own motion adjourned the hearing of the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 293. 
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matter for ten days and ordered written notice to be sent by mail to the 
assignees aforesaid, requiring them to show cause on the adjourn day 
why the application should not be granted. Notices were mailed as 
ordered, but no appearance was made by the assignees on the adjourn 
day. On that day, however, additional affidavits were filed on behalf 
of the applicant by the vice-president of the bank tending to show the 
course of business between the bank and the South Muscatine Lumber 
Company, and that the said stock was pledged by the company as col- 
lateral security for a continuing line of credit extended by the bank 
to the company, on which there was owing, at the time of the applica- 
tion, the sum of $40,000 and interest represented by the negotiable 
note of the company. On behalf of the appellant an affidavit was also 
filed by John H. Kaiser, president of the South Muscatine Lumber Ccm- 
pany, to the effect that in May, 1912, the company was indebted to the 
bank in the sum of $50,000, and delivered to the bank, as collateral 
security therefor, the certificates of stock in question, with a written 
assignment thereof to the bank that said indebtedness was fully paid 
in the following August, and that no written agreement was ever 
thereafter made that the bank should continue to hold said stock for 
any other debt than that which had been thus paid and discharged, and 
that no further assignment was ever considered or mentioned. On this 
showing the court ordered the appellant, as secretary, to transfer tke 


stoek on the books of the corporation to the bank as pledgee, and the 
secretary appeals. 

WinstLow, C. J. (after stating the facts as above). In this case it 
is held: 


In transferring stock under section 1752, Stats. Wis., the secretary 
of a corporation is performing merely a ministerial duty. He does not 
try or decide the question of ownership, and should not be ordered to 
make the transfer when a bona fide contest exists between rival claim- 
ants for the stock, which contest is already in the courts or about to be 
brought there. Holyoke v. Millman, 151 Wis. 551, 139 N. W. 392, 43 
L. R. A. (N. S.) 790. 

In the present case, it appearing that the petitioner has ‘possession 
of the former certificates duly assigned, and that the assignees of the 
South Muscatine Lumber Company (although notified of the claim 
made by the petitioner and of the time of hearing) failed to make their 
appearance atthe hearing or assert ownership, the circuit judge rightly 
ordered the secretary to make the transfer. 

The order does not settle the question of title, if there be any such 
question. That may be settled in a proper action in the courts, not- 
withstanding the transfer. 

While a national bank is not authorized to deal in stocks (First»Na- 
tional Bank v. Nat. Ex. Bank, 92 U.S. 122, 23 L. Ed. 679), it may 
make loans and take corporate stock as collateral security therefor 
(Nat. Bank v. Case, 99 U. S. 628, 25 L. Ed. 448). This is incidental 
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to the power to loan money on personal security, and, when done in the 
usual course of business, is entirely legitimate. Calif. Bank v. Ken- 
nedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed 198. If a bank may 
lawfully take stock as collateral security, it must, of course, become 
possessed of all the rights of ownership. 

Order affirmed. 









RIGHT OF BANK TO RECOVER ON FORGED AND 
ALTERED CHECKS. 





McClendon v. Bank of Advance, St. Louis, Mo., Court of Appeals, March 2, 1915. 174 S. W. Rep. 203. 









A bank cannot recover back the money which it has paid on a check bearing 
a forged signature; but, where genuine checks are fraudulently raised, the bank 
may recover the amount by which the checks were raised from the party to whom 
the payment was made. 






Appeal from Circuit Court, Stoddard County; W. S. C. Walker, 
Judge. 

Action by Ella McClendon and another, partners as Ella McClendon 
& Co., against the Bank of Advance. Judgment for plaintiffs, and de- 
fendant appeals. Reversed and remanded. 

Norton, J. This is a suit for a balance of deposits made by plain- 
tiffs with defendant bank. Plaintiffs recovered, and defendant prose- 
cutes the appeal. 

Plaintiffs, Ella McClendon and William McClendon, are copartners, 
and as such conduct a mercantile business or store under the firm name 
of Ella McClendon & Co. at Sturdivant, while defendant is an incor- 
porated banking institution doing business in Advance, a place not far 
distant from Sturdivant. 

From what has been said, it appears that there are two classes of 
checks to be considered here: First, five separate checks which bore 
the genuine signature of the drawer and the genuine indorsement of the 
payee, but were altered by some one through being raised in amount 
after they were issued; and, second, two separate checks which are 
said to be forgeries, in that they bore a spurious signature. Two sepa- 
rate and distinct rules of law obtain with respect to the different subject- 

® matters, for as to the altered and raised checks defendant bank is not 
concluded by the mere act of acceptance, while such may be trre, ina 
proper case, in so far as the forged signature of its customer is con- 
. cerned, for the bank is presumed to know the signature of its deposit- 
ors. But the court treated both subjects on the same plane—that is, as 
if defendant bank was concluded by its acceptance of the raised checks 
from a holder in due course and in good faith precisely as if they were 


~ NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, §§ 40, 191, 192. 
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forgeries, in that they bore the forged signature of its customer, the 
drawer, and such is not the law. It is entirely true that the acceptor, 
by accepting the instrument—and a bank who pays the check of its cus- 
tomer is such—admits the existence of the drawer, the genuineness of 
his signature, and his capacity and authority to draw the instrument, 
and the existence of the payee and his capacity to indorse. See section 
10032, R.S. 1909. In so far as the two alleged forged checks are con- 
cerned—that is, those which bore the alleged spurious signature of 
James Kinder & Son—the bank is concluded by its acceptance and pay- 
ment of them from disputing the signature of its customer, provided, 
of course, that Ella McClendon & Co. received such checks in due course 
and good faith. See Bank v. Bank, 148 Mo. App. 1, 127 S. W. 429; 
Missouri, etc., Trust Co. v. Third Nat. Bank, 154 Mo. App. 89, 133 S. 
W. 357. But such is not true with respect to the five checks, above 
described, which bore the genuine signature of James Kinder & Son, 
the drawer, and were altered or raised after their issue. Touching 
these, the mere acceptance as by receiving and cashing them—that is, 
charging them to the account of Kinder & Son and passing the amount 
they represented to the account of plaintiffs—in no wise concludes the 
bank if it was without fault, for such a matter is reckoned with in the 
law on the ground of mistake, where it appears both the bank and the 
depositor are innocent; that is, act in good faith. In such circumstan- 
ces, both the Supreme Court of the United States and our own Supreme 
Court thus state the law on the subject : 


‘“ The principle that money so paid under a mistake of the facts of 
the case can be recovered back is well settled, and in the case of raised 
or altered checks so paid by banks on which they were drawn there are 
numerous well-considered cases, where the right to recover has been. 
established, when neither the party receiving nor the party paying has 
been in any fault or blame in the matter.’’ 


See Espy v. Bank of Cincinnati, 18 Wall, 604, 21 L. Ed. 947; Third 
National Bank v. Allen, 59 Mo. 310,314. Therefore, though it appears 
that plaintiffs received these altered and raised checks in good faith and 
without fault and deposited them with defendant, who accepted them 
likewise in good faith and without fault according to their raised 
amounts, defendant may withhold a sufficient amount to reimburse 
the losses entailed on account of them alone—that is, the amount the 
respective checks were raised—for it is entitled to this on the grounds 
of mistake. It goes without saying if plaintiffs raised the checks, as 
defendant’s evidence tends to prove, or took them with knowledge of 
the fact of their being altered and raised, no right of recovery exists on 
the part of plaintiffs with respect to such raised-amounts, for obviously 
such savors of fraud. Then, too, if plaintiff Ella McClendon forged 
the name of the drawer, James Kinder & Son, to the two checks—one 
for $250 and one for $150—and deposited them with defendant, the 
bank ought not to be concluded as to these on the presumptlon that it 
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is bound to know the signature of its customer, for no one may be al- 
lowed the benefit of his own wrong, and such would be the result in 
denying defendant bank the right to show the fraud and. covin of the 
forger, and thus awarding to the wrongdoer the benefit of the forgery. 
The court instructed the jury at the instance of plaintiff as follows: 

‘The court instructs the jury that if you believe from the evidence 
that the plaintiffs during the year 1910, and not later than August 3, 
1910, delivered to defendant bank various sums of money, drafts, and 
checks representing money of which plaintiffs were innocent holders 
for value, for deposit, and that defendant placed the same to the credit 
of plaintiffs and subject to plaintiffs’ checks, and subject to withdrawal 
by plaintiffs, at and before November 15, 1911, and if you further find 
from the evidence that plaintiffs drew out of defendant bank all of said 
sums of money except the sum of $734.67, or any other sum, and that 
plaintiffs have demanded payment, and that payment has been refused 
by defendant, your verdict will be for the plaintiffs.’’ 

This instruction authorizes a recovery on account of both the raised 
checks and the forged checks as if they were under the rule of law 
which obtains with respect to the forgeries of the signature of the de- 
positor and is erroneous in so far as the raised checks are concerned. 
The error seems to run throughout the case, for it appears in other in- 
structions as well and is manifestly prejudicial. 

The judgment should be reversed andthe cause remanded. It is so 
ordered. 


REYNOLDS, P. J., and ALLEN, J., concur. 


INSOLVENCY OF COLLECTING BANK. 


First National Bank of Raton v. Dennis, Supreme Court of New Mexico, February 15, 1915. 146 Pac. 
Rep. 948. 


The plaintiff bank forwarded to another bank for collection a sight draft with 
instructions to remit or return the amount collected, this being the first and only 
transaction of this kind which had occurred between the two banks. The collec- 
ting bank failed after collecting the amount, and without remitting. Inan action 
by the plaintiff against the receiver, it was held that the plaintiff was entitled to a 
priority over ordinary creditors and could recover the amount of the collection. 


Appeal from District Court, Curry County; Richardson, Judge. 

Action by the First National Bank of Raton against Charles E. 
Dennis, receiver of the American Bank & Trust Company. From a 
judgment for defendant, plaintiff appeals. Reversed and remanded, 
with directions. 

On or about May 29, 1913, the First National Bank of Raton, Raton, 
N. M., forwarded-to the American Bank & Trust Company of Clovis, 
N. M., for collection a sight draft on one J. A. Latta, of Clovis, for the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
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sum of $1,086.62, and exchange with bill of lading attached. Instruc- 
tions accompanying the draft specifically stated that the item was to be 
collected and the bill of lading delivered only on payment of the draft 
upon the amount of which allowance might be made for the sum of 
$137.83, on account of freight, provided the original paid freight bill 
was returned with the collection, and the American Bank & Trust 
Company was further instructed upon collecticn to remit or return 
the amount collected. The draft was paid by Latta, June 4, 1913, by 
giving his personal check on another Clovis bank for the sum of $948.- 
79, andthe surrender of the original receipted freight bill for the sum 
of $137.83, which was according to the instructions. On orabout June 
16, 1913, and not later than June 17, 1913, the American Bank & Trust 
Company, of Clovis, was found to be insolvent and placedin the hands 
of the State Bank Examiner, in which condition it remained until on 
or about the 2d day of July, A. D. 1913, when upon application of the 
Attorney General of the state of New Mexico, it was adjudged insol- 
vent and the appellee herein, Charles E. Dennis, was, by order of the 
district court, appointed receiver, and at once took charge of the books, 
property, assets, moneys, and credits of said bank as such receiver, 
and since said date has had full charge and control thereof. 

It is alleged that the two banks had never had any dealings prior to 
this transaction, the collection of the Latta draft being the first business 
between them and no remittance of any kind has ever been made 
of any part of the proceeds of the Latta draft. From the date of the 
collection of the Latta draft, to wit, June 4, 1913, to the date of the ap- 
pointment of the receiver, and his taking charge of the American Bank 
& Trust Company, that bank had on hand, at all times, in cash, a°sum 
greater than the amount collected on the latter draft; and, at the time 
that the receiver took charge of the assets of said bank, he received as 
a part of said assets an amount of cash greater than the amount collect- 
ed from the Latta draft. So far as appears, no preferred claims or trust 
funds have been declared or admitted to be in the hands of said receiv- 
er, or among the assets of said bank; and therefore, if the amount due 
upon the Latta draft is declared to be a trust fund in the hands of the 
receiver, it will be the only trust fund and preferred claim known to 
date, the amount of which will necessarily be deducted from the amount 
of cash turned over to the receiver: Proof of claim for the allowance 
of the amount due to the First National Bank on the Latta draft was 
thereafter filed with the receiver, who refused to allow the amount due 
on said draft as a preferred claim against the estate of the insolvent 
bank, and on or about the 10th day of October, A. D. 1913, the ap- 
pellant herein filed suit in the district court of the Fifth judicial dis- 
trict for the county of Curry, setting forth in detail the facts outlined 
above and praying judgment, and for an adjudication of preference 
over general creditors. Tothe complaint there was filed by the re- 
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ceiver, now appellee, a general demurrer, which was thereafter sus- 
tained, and appellant granted 10 days in which to file an amended 
complaint. Appellant having decided to stand upon its original com- 
plaint, final judgment was entered on the 5th day of February, A. D. 
1914, from which judgment appellant has prosecuted this appeal. 

Hanna, J. (after stating the facts as above). The essential ques- 
tion here presented for consideration is whether the complaint pre- 
sents a state of facts entitling the plaintiff, appellant here, to priority 
in the allowance of its claim; the issue being raised by defendant's de- 
murrer to the complaint. 

The question is peculiarly one of fact rather than law, and is cal- 
culated to create a natural divergence of opinion in its solution. The 
authorities have widely differed in the rules laid down as determinative 
of the question, but it is unquestioned, we believe, that the general 
rule is that a bank to which paper is intrusted for collection, in the 
absence of an agreement to the contrary, becomes the owner cf the 
money collected, and, when collected and proper credit is given to 
the holder or owner, the relation of debtor and creditor is created be- 
tween the parties. Michie on Banks and Banking, § 166: 3 R. C. L. 
§ 262. 

This has been said to arise by reason of the well-known custom of 
banks to commingle proceeds of collection with their own funds, which 
it is to be assumed all who deal with banks have full knowledge of and 
give assent to by their very dealing. 

We do not understand that either party questions the general rule, 
as stated, but the appellee contends that the only exception to this rule 
which would create a trust relation between the parties arises in the 
case of the insolvency of the collecting bank, known to the officers of 
the institution, a condition not presented by the complaint in this 
case. 

The condition of insolvency in a collecting bank, known to its offi- 
cers, impresses the proceeds of the collection with a trust in favor of 
the owner, or holder of the paper. Michie on Banks and Banking, § 
166; St. Louis & S. F. Co. v. Johnson, 133 U. S. 566, 10 Sup. Ct. 390, 
33 L. Ed. 683. 

We cannot, however, agree that this constitutes the sole exception 
to the general rule first stated. 

It is to be noted that the general rule was stated with the qualifi- 
cation ‘‘in the absence of an agreement to the contrary.’’ We find the 
conclusion irresistible that the best statement of the qualification of 
the general rule is that where a special agency is created, and the col- 
lecting bank has no authority to hold and credit proceeds of paper, but 
is bound by the agreement to remit them immediately to its corres- 
pondent (or owner or holder), the relation of trustee and beneficiary is 
created, and the money collected, or its equivalent, can be recovered 
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from the assignee of the insolvent bank, if the fund be traceable. Morse 
on Banks & Banking, § 567: Michie on Banks and Banking, § 166; 
Jones on Insolvent Corporations, 141. 

It is thus to be seen that the exception to the rule is not based solely 
upon the element of insolvency known to the officers, and therefore 
amounting to a fraud upon the unsuspecting customer, but arises out 
of the agreement, or limited agency in the collecting bank, violation of 
which likewise amounts to a fraud upon the rights of the customer. 
We are therefore of the opinion that the exception to the general prin- 
ciple is not dependent altogether upon the existence of insolvency in 
the collecting bank, but may arise out of a violation of the agreement, 
or failure to comply with the terms upon which the item for collection 
is left with the collecting bank. This exception to the rule as last 
set out, in this opinion, finds support in the following authorities: 
American Can Co. v. Williams, 178 Fed. 420, 101 C. C. A. 634; Wal- 
lace v. Stone, 107 Mich. 190, 65 N. W. 113; Hunt v. Townsend et al., 
(Tex. Civ. App.) 26 S. W. 310; Thompson v. Gloucester City Sav. 
Inst. (N. J.) 8 Atl. 97: Insurance Co. v. Kimble, 66 Mo. App. 370; 
National Life Ins. Co. v. Mather, Rec., etal., 118 Ill. App. 491; Piano 
Mfg. Co. v. Auld, 14 S. D. 512, 86 N. W. 21, 86 Am. St. Rep. 769; 
Hutchinson et al., v. National Bank, etc., 145 Ala. 196; 41 South. 143; 
Hall v. Beymer, 22 Colo. App. 271, 124 Pac. 561. 

Itis our opinion that the true test of the existence or nonexistence 
of a trust in the proceeds of collections made by an insolvent bank is 
whether or not the reiation of debtor and creditor exists between the 
insolvent bank and the one seeking to establish the trust, and, if it ex- 
ists, there is no trust. See cases collected in note to American Na- 
tional Bank v. Pedley, Rec., etc., 38 L. R. A. (N. S.) 146. 

In the case under consideration, it is admitted by the demurrer that 
the instructions accompanying the draft were that the item was to be 
collected and proceeds returned to the transmitter, and that there had 
been no previous course of business or dealings of any kind between 
the parties; the collection in question being the first business transact- 
ed between the parties. These facts, we believe, clearly establish that 
the relation was not one of debtor and creditor, but that of principal 
and agent, and the breach of the terms of the agreement, which arose 
upon the acceptance of the conditions of the collection, constituted a 
fraud entitling the forwarding bank to a preference in the assets of the 
receiving or collecting bank now insolvent. 

Ordinarily, there would remain the further question, possibly, as 
to whether the trust fund can be traced into the hands of the receiver 
or assignee; but it is conceded by appellee that the allegations of the 
con>laint in reference to the tracing of the funds into the hands of the 
receiver are sufficient, and we are therefore not called upon to pass 
upon this question. 

For the reasons stated, the judgment of the lower court is reversed, 
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and the cause remanded. with instructions to overrule the demurrer 
and proceed with the cause im accordance with this opinion. 
Roserts, C. J., and PARKER, J., concur. 


PURCHASE OF NOTE FOR LESS THAN FACE 
VALUE. 


Harris v. Johnson, Supreme Court of Errors of Connecticut, February 23, 1915. 93 Atl. Rep. 126. 


Where a note for $550 is transferred two months before its maturity, the 
purchaser paying $400 therefor and making no inquiry as to the financial standing 
of the parties to the note, or the reason for its being sold at less than face value, 
the transaction raises an inference that the purchaser is not a holder in due course. 


Action by HughC. Harris against William D. Johnson. A verdict 
for plaintiff was directed and defendant appeals. Error, and new trial 
ordered. 

RORABACK, J. The plaintiff’s cause of action is founded upon a ne- 
gotiable promissory note for $550. The note is in the following form: 


$550.00. New York, Sept. 23, 1911. 
‘On Sept. 16, 1912, after date I premise to pay to the order of C. 
Frank Doebler five hundred fifty 00 dollars at office of Watson & Kris- 
teller, 100 William St., N. Y., with interest at 5 per cent. per annum. 
Value received. ‘“‘Wm. D. Johnson.’’ 


It came to the plaintiff by indorsements about two months before it 
was due. The consideration for the transfer was $400. The answer 
avers that on September 23, 1911, this note, with a large number of 
others anda written agreement of that date, were procured from the 
defendant by C. Frank Doebler and Frederick W. Kristeller by con- 
spiracy, fraud, and duress. It is averred that all these notes were to 
be kept in possession of Kristeller, the defendant’s attorney, until the 
sum of $100,000 from acertain franchise became due and was paid. It 
is also averred that when the notes were executed the defendant was not 
indebted to Doebler, and that the plaintiff is not the bona fide holder 
of the note in question: These allegations were denied by the reply. 

The plaintiff contends that, although it may be assumed that there 
was evidence tending to prove fraud, yet it appears that the plaintiff 
obtained the note before maturity and in due course of business. 

General Statutes, 4229, provide that: 


‘“Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove that 
he or some person under whom he claims acquired the title as a holder 
in due course.’’ ’ 


As already stated, the defendant offered evidence to show that the 
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note had been obtained from one having a defective title. Under such 
circumstances, the case should have been submitted to the jury under 
an instruction upon this point that, if they found this claim to be true, 
then the burden fell upon the plaintiff to show that he was a holder in 
due course. Parsons v. Utica Cement Co., 80 Conn. 60, 66 Atl. 1024. 

The plaintiff in his deposition testified that he paid $400 for the note 
abouttwo months before its maturity; that he never was acquainted with 
Jonson or any of the parties whose names appear on the paper except- 
ing that of his attorney, Geo. H. D. Foster, who made the purchase 
for him. No evidence was presented by the plaintiff to show what in- 
vestigation was made by Mr. Foster as to the responsibility of the 
maker or any of the indorsers of the note, or why the amount paid was 
so much less than the face value of the note. It would have been easy 
to have offered evidence of the exact facts, as Mr. Foster, the plaintiff’s 
attorney, who purchased the note for him, was present when this case 
was tried in the court below. Thetestimony upon this subject is quite 
noticeable rather from what was omitted than for what was introduced. 
Stewart v. Lansing, 104 U.S. 510, 26 L. Ed. 868. So far as the re- 
cord discloses, the plaintiff was dealing with strangers with perfect in- 
difference as to their financial responsibility. This can hardly te said 
to be evidence that the plaintiff acquired the note in due course. Upon 
the contrary, the absence of any such explanation cannot be accounted 
for except on the theory that a disclosure of the whole truth would haye 
been fatal to the plaintiff’s claim that he was a holder of the note in 
good faith. Stewart v. Lansing, 104 U. S. 505, 26 L. Ed. 869. 

The amount paid by the holder of a promissory note purchased be- 
fore maturity may under some circumstances become important in 
passing upon the question of good faith. The amount paid may be so 
disproportionate to the real value of the note said to have been pur- 
chased that the claim to have paid any value for it would be considered 
as a mere subterfuge to conceal the true character of the transaction. 
In the present case, the deduction of so large a sum from the face of 
the note is a fact which should have been submitted to the jury in con- 
nection with all of the evidence bearing upon the question of good faith. 
King v. Doane, 139 U. S. 166, 11 Sup. Ct. 465; 35 L. Ed. 88. 

There is error, and a new trial is ordered. . The other judges con- 
curred. 





CHECK AGAINST JOINT ACCOUNT. 





Gish Banking Co. v. Leachman’s Admr., Court of Appeals of Kentucky,March 23, 1915. 174 S.W. Rep. 492. 


A bank may pay out funds to the credit of a partnership on checks signed in 
the firm name by one of the partners. Where funds are deposited to the credit of 
several persons not partners, the bank is not protected in paying checks unless 
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signed by all the parties, in the absence of an agreement permitting the payment 
of checks signed in some other manner. 


Appeal from Circuit Court, Muhlenberg County. 

Action by Sam Leachman’s Administrator and another against the 
Gish Banking Company. Judgment for the plaintiffs, and defendant 
appeals. Affirmed. 

See, also, 159 Ky. 769, 169 S. W. 481. 

Funds deposited in a bank to the credit of a partnership may be 
lawfully paid out upon checks signed with the partnership name, al- 
though itis done by one of the partners. This may be done, because 
each one of the partners is the agent of the partnership, and the fund 
is not jointly but singly owned. The joint owners of property are not, 
by reason of that fact alone, agents for each other, for the purpose of 
a sale or disp)dsition of the property. Asto whether a bank is author- 
ized to pay out funds, deposited to the joint credit of two or more per- 
sons, upon checks signed by some of the depositors, and not by others, 
was before this court in the case of Columbia Finance & Trust Co. v. 
First National Bank, 116 Ky. 374, 76 S. W. 156, 25 Ky. Law Rep. 561. 
In that case a deposit had been made by three persons to their joint 
credit, and with a parol agreement between themselves and the bank 
that the funds were to be drawn out only upon checks which were 
signed by all of the three. This court said: 

‘‘The purpose of depositing the money, as it was, to the credit of 
the three, was to prevent any one of them from appropriating it with- 
out the consent of the other two. The form of deposit showed this, 
outside of the parol agreement. The rule is that, if several persons 
make a deposit to their joint credit, the bank must have the signatures 
of all of them appended to the check before paying it, or to take the 
risk. 2 Morse on Banking, §§ 425—436.’’ 

In the absence of any parolagreement, however, it seems that the 
rights and liabilities of the parties in the case, supra, would have been 
the same, upon the common and well-known principles of the common 
law. The text-writers all concur in the doctrine that, where a deposit 
is made to the joint credit of several persons, the bank cannot justify 
itself in paying out the funds, except upon a check to which the names 
of all the depositors are appended. 2 Bolles, Modern Law of Banking, 
593; 2 Daniel on Negotiable Instruments, 1612. This is the common 
sense applying to the proposition. When a deposit is made to a joint 
account, notice is thereby fully given to the bank tliat each of the per- 
sons has an interest in the funds, although the bank may not know the 
extent of the interest of any particular one. To honor checks drawn 
upon the joint fund by any one of the depositors would enable such a 
one to appropriate the entire fund, without the knowledge or consent 
of his codepositors. If one or more of the persons making the joint de- 
posit should abscond, and could not be found, or if one or more should 
perversely refuse to join his codepositors in signing checks upon the 
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joint fund, the bank would be fully within its rights to refuse to pay out 
the funds, until a court of equity should be applied to, and the bank 
could then pay out the fundsin accordance with its directions. 

While it has been held that where a deposit is made to the joint ac- 
count of two or more persons, and there is nothing to show that the 
interests of the parties in the deposit are otherwise, the presumption 
will be indulged that each of them has an interest in it, equal to the 
interest of any other. It would necessarily follow, as a logical sequence, 
that if a bank, without authority, should pay out the deposit made to 
the joint account of several persons, its liability to each of the joint 
depositors would be in accordance with the interest of the depositor in 
the joint deposit. If one of the joint depositors had received the bene- 
fit of any part of the funds, although improperly paid out, equal to his 
interest in the deposit, in good conscience, he would have no grievance 
against the bank. Neiman v. Beacon Trust Co., 170 Mass. 452, 49 
N. E. 748, 64 Am. St. Rep. 315. 










RIGHT OF HOLDER IN DUE COURSE TO RECOVER 
ON USURIOUS NOTE. 









Ernst Oeser & Co. v. Behrend, New York Supreme Court, Appellate Term, March 4, 1915. 151 N. Y. 
Supp. 853. 


Usury is not a good defense against a holder in due course of a note. 













Appeal from City Court of New York, Trial Term. 

Action by Ernst Oeser & Co. against Gerhard J. Behrend and an- 
other. From a judgment entered on a verdict directed for plaintiff, 
and from an order denying a motion for a new trial, defendants ap- 
peal. Affirmed. 

Argued February term, 1915, before Guy, PENDLETON, and 
SHEARN, JJ. 

SHEARN, J. In an action on a promissory note, brought by a bona 
fide holder in due course for value before maturity, the defendants, 
the makers of the note, plead usury. It has been twice held by this 
court that the defense of usury is not available in such a case, under 
section 96 of the Negotiable Instruments Law (chapter 612, Laws 
1897). Klar v. Kostiuk, 65 Misc. Rep. 199, 119 N. Y. Supp. 683; 
Emanuel v. Misicki, 149 N. Y. Supp. 905. See, also, Crusins v.Sieg- 
man, 81 Misc. Rep. 367, 142 N. Y. Supp. 348. It is especially impor- 
tant that in a court, constituted as is the Appellate Term, of justices 
changing from month to month, there should be continuity of 
decisions. Aside, therefore, from the merits of the legal question 
presented, regard for repeated decisions of this court requires the 
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affirmance of the judgment below, holding the defense unavailable. 

Under these circumstances, and as this case will doubtless go to 
the Court of Appeals, no purpose would be served by extending this 
opinion. I desire to say, however, that I do not agree that this decis- 
ion practically writes the inhibition against usury from the statutes, 
but rather with Mr. Justice Laughlin, in Schlesinger v. Kelly, 114 
App. Div. 546, 99 N. Y. Supp. 1083, when he said: 

‘“The usury laws remain in full force, but to facilitate the free 
circulation of negotiable paper by protecting holders thereof in due 
course for value in their right to enforce the same, the usury laws are 
to that extent superseded by the provisions of section 96 of the Ne- 
gotiable Instruments Law.’”’ 

Judgment affirmed, with costs. 

Guy, J. concurs. 

PENDLETON, J. (dissenting). The action is on a promissory note. 
The defense is usury. Plaintiff is a bona fide transferee of the note 
before maturity, for value, and without notice. That notes void for 
usury are void in whosesoever hands they may come has been the 
settled law of the state is too plain for argument. Section 373, Gen- 
eral Business Law (Consol. Laws, c. 20); Claflin v. Boorum, 122 N.Y. 
385, 25 N. E. 360. This rule the learned trial justice held has been 
changed by section 96 of the Negotiable instruments Law. It pro- 
vides as follows: 

“‘A holder in due course holds the instrument free from any de- 
fect of title of prior parties and free from defenses available to prior 
parties among themselves, and may enforce payment ofthe instrument 
for the full amount thereof against all parties liable thereon.’’ 

The question is thus squarely presented whether under the. above 
provisions, a note void for usury under section 373 of the General Busi- 
ness Law is nevertheless enforceable in the hands of a bona fide trans- 
feree, who took it in due course, for value, and without notice. Do 
those provisions refer to notes void in their inception, or only valid 
notes? Did the Legislature intend to thereby change the substantive 
law, or is the statute declaratory only, and a codification of existing law? 
The decisions on the question are not uniform. The ruling made at 
the trial has the support of Schlesinger v. Kelly, 114 App. Div. 546, 
99 N. Y. Supp. 1083; Klar v. Kostiuk, 65 Misc. Rep. 199, 119, N. Y. 
Supp. 683; Emanuel v. Misicki, 149 N. Y. Supp. 905. Opposed are 
Schlesinger v. Gilhooly, 189 N. Y. 1, 81 N. E. 619, 12 Ann. Cas. 1138; 
Schlesinger v. Lehmaier, 191 N. Y. 69, 83 N. E. 657,16 L. R. A. 
(N. S.) 626, 123 Am. St. Rep. 591; Crusins v. Siegman, 81 Misc.Rep. 
367. 142 N. Y. Supp. 348. Not much assistance is derived from an 
examination of the statute itself. It must, in fairness, be admitted 
that the language is about as susceptible of one construction as the other. 

The argument of the leading case relied on by plaintiff (Schlesing- 
er v. Kelly, 114 App. Div. 546, 99 N. Y. Supp. 1083), is based on the 

view that the statute grew out of an attempt to secure uniformity in 
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all the states, and to free negotiable instruments or papers purport- 
ing to be such as far as possible in the hands of innocent holders from 
latent or local infirmities, and to hold this included infirmities going to 
their inception equally with others was more consonant with the pur- 
poses of the act,and there is much force, undoubtedly, in this argument. 

On the other hand, while surrounding circumstances may be con- 
sidered in construing ambiguous legislative enactments, the language 
used is, afterall, the primary source from which to determine the leg- 
islative intent, and as repeal by implication is not favored, where the 
words are as consistent with an intent not to change or repeal, such 
would seem to be the natural effect to be given to them. As express 
words would seem the more natural way of effecting an intended change, 
the fact they are not used would indicate that no change was intended, 
and such inference cannot but be strengthened where, as in this stat- 
ute, the Legislature by express provisions repealed other parts of the 
existing statutory law. See section 340, c. 612, Laws 1897, the origi- 
nal statute. The inference would seem reasonable, if it hadintended a 
further appeal, it would have included it in that section. 

That the change in the law contended to have been effected is of 
far-reaching scope is manifest. Paper otherwise void becomes valid, 
as soon as it reaches the hands of a holder for value without notice, 
and it would seem to follow must be the subject of sale or gift by him, 
even to those having notice of the original infirmity; otherwise, he 
would be in the position of having a claim he could enforce, but not 
sell. Ifa valid claim, it must be subject to the usual laws governing 
the sale and transfer of property, and the owner’s right to sell or dis- 
pose of it by gift or devise, or transfer for the benefit of creditors, could 
not be curtailed by the proviso that he find a transferee equally unin- 
formed as himself. This would also follow from section 97 of same act. 

It is not difficult to see that, as affairs are conducted, if the rule of 
construction contended for is to be adopted, the Legislature might al- 
most as well have written off the inhibition against usury from the 
statute books of the state, and it can scarcely be accepted that so drastic 
a change was intended to be made by implication. Courts must assume 
that, if the Legislature intended so far-reaching an alteration of law, 
it would have used express words to effectuate its purpose. 

The judgment must be reversed, and a new trial granted; costs to 
appellants to abide the event. 


AGREEMENT BY BANK TO REPURCHASE BONDS 
DELIVERED IN PAYMENT OF DEPOSIT. 


Brooklyn Bank in the City of New York v. Borough Bank of Brooklyn, New York Supreme Court, 
Appellate Division, March 26, 1915. 152 N. Y. Supp. 338. 


The defendant bank delivered to the plaintiff bank certain bonds in payment 
of the plaintiff’s deposit, agreeing that it would repurchase the bonds on certain 
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specified dates, the plaintiff having the right to sell the bonds in the meantime. 
The plaintiff pledged the bonds as security to a trust company, which knew of the 
agreement and held the bonds subject thereto. At the time for repurchase, the 
trust company delivered the bonds to the plaintiff to be tendered to the defendant. 
It was held that the pledge transaction did not prevent the plaintiff from recover- 
ing the agreed price of the bonds. 


Appeal from Trial Term, Kings County. 


Action by the Brooklyn Bank in the City of New York against the 
Borough Bank of Brooklyn. Judgment for the plaintiff, and defendant 
appeals. Affirmed. 


Argued before Jenks, P. J., and Burr, THomAs, Ric, and Pur- 
NAM, JJ. 

PuTNAM, J. This action was for the purchase price of $100,000, the 
par value of certain gold debenture bonds of the Island Cities Real 
Estate Company, and interest. In April, 1909, the Borough Bank, in 
partial settlement of its liability for plaintiff’s deposits made with it- 
self, handed to plaintiff these $100,000 in bonds, upon condition that 
the Borough Bank should repurchase these securities at par and ac- 
crued interest, taking back $25,000 thereof on April 13, 1911, and the 
remaining $75,000 on April 13, 1912. In making this agreement the 
plaintiff, by the terms of a letter from its president, expressly reserved 
a right to sell the bonds at anytime. Before the dates for repurchase, 
the superintendent of banks of the state of New York had taken posses- 
sion of the Borough Bank. 

The complaint averred, and the proofs showed, that on these dates 
the respective amounts of these bonds had been tendered to the super- 
intendent of banks for the defendant, with demands for the price and 
accrued interest, which had been refused. On the trial, however, it 
appeared that in January, 1911, before this first tender, the plaintiff had 
turned over all its assets including these bonds, and all its property 
real and personal, to the Metropolitan Trust Company as security for 
$625,000 to be loaned plaintiff to pay off plaintif€’s depositors and liquid- 
ate its other obligations. By this transfer, the Trust Company had been 
empowered to make any and all sales, assignments, transfers, and 
conveyances of the assigned property. ‘This advance was to be repaid 
August 12, 1912. It was then reneweda year longer; after that it was 
agreed that this indebtedness to the Trust Company should run as a 
past-due loan. It was shown upon the trial that the bonds, the sub- 
ject of the present suit, were still held by the Metropolitan Trust Com- 
pany under these agreements. The bonds were produced in court and 
tendered upon the trial. Defendant offerednotestimony. Both sides 
uniting in asking a direction, the learned court instructed the jury to 
find for the plaintiff: for $105,250. 

It cannot be doubted that during the original stage of these nego- 
tiations, and before the tenders, the plaintiff had a power of sale, which, 
if exercised, might have put it out of its power to tender all these 
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bonds. However, upon these bonds being tendered, and the remedy 
elected to hold the Borough Bank for the full purchase price, and not 
merely for loss by a resale, the vendor took a different position. We 
are referred to the received doctrine applicable to such a tender of per- 
sonal property that to maintain the right to recover the entire price 
the vendor is required to hold the articles, not for itself, but as a bailee 
for the purchaser. Inthat way the future risks of the securities and 
the depreciation they may suffer are transferred tothe vendee. Sling- 
erland v. Morse, 8 Johns. 474,478. The arrangement with the Metro- 
politan Trust Company comprised all plaintiff’s available assets, 
which were subjected to a first lien for the sum the Trust Company ad- 
vanced. Thereby the lien of the Trust Company extended to the rights 
of plaintiff under this contract; as such lienor and partial successor in 
interest the Trust Company could properly hand over the bonds to it 
to make the original tenders, and then to make good such tenders, by 
the bonds being proffered incourt. Merely continuing the lien of the 
Trust Company worked no injustice to the defendant. The lien and 
IT'rust Company interest were always subject to defendant’s call, and, 
so far as appears, the bonds continued to be held by the plaintiff and by 
the Trust company for the defendant. Granted that after such origi- 
nal tenders a new and distinct hypothecation to an innocent holder 
would have been against the vendor’s duty, no such situation has here 
arisen. Defendant’s obligation was subject to plaintiff's right of sale. 
It therefore cannot object to the Metropolitan Trust Company com- 
ing into the matter in the position of a lienor. After these tend- 
ders, the bonds were not exposed to new and different hazards. I 
think defendant has no ground to say that such a lien, in which the 
lienor always admitted defendant’s rights, has any way discharged its 
obligation to repurchase them. 

The other points urged in the able brief for the appellant establish 
no ground to interfere with the verdict as directed. 

Hence I advise that the judgment and order be affirmed, with costs. 
All concur. 





 —— 


DEPOSIT SLIP AND PASS BOOK AS EVIDENCE O} 
DEPOSIT. 


Jennings v. Lincoln National Bank, New York Supreme Court, Appellate Term, March 17, 1915. 
152 N. Y, Supp. 1. 


The plaintiff, a depositor in the defendant bank, brought suit, claiming that 
she made two separate deposits of $300 each, the bank contending that there had 
been but one such deposit. The plaintiff produced a duplicate deposit slip, show- 
ing a deposit of $300 on the 15th of May, and the bank conceded this deposit. The 
plaintiff’s pass book showed a deposit of $300 on the 7th of May, and this deposit 
the defendant denied, though there was a similar entry in the loose-leaf ledger 
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kept by the bank. It was held that the evidence was insufficient to sustain a ver- 
dict in favor of the bank, and the judgment was reversed and a new trial ordered. 


Appeal from Municipal Court, Manhattan Borough, Fifth District. 

Action by Mary W. Jennings against the Lincoln National Bank. 
Judgment for defendant, and plaintiff appeals. Motion for reargument 
upon the appeal granted, judgment reversed, and new trial ordered. 

Argued January term, 1915, before Guy, Biyur, and GAVEGAN, JJ. 

Guy, J. The motion for a reargument herein is granted. The 
controversy is as to whether there were two deposits, of $300 each. 
made by plaintiff in defendant bank, one on the 7th day of May, 1908, 
and the other on the 15th day of May, 1908, or whether there was but 
one deposit of such amount. The defendant conceded in open court 
that a deposit of $300 had been made by plaintiff on May 15, 1908, upon 
being confronted with documentary evidence in the form of a duplicate 
deposit slip of that date, signed by an authorized employee of the bank, 
with whom plaintiff testifies she left the money for deposit after bank- 
ing hours. Plaintiff also introduced in evidence her bank deposit book, 
in which there appears an entry, under date of May 7, 1908, of another 
deposit of $300. The defendant denied that there was any deposit made 
on May 7, 1908, of any amount, claiming that the entry of a deposit of 
$300 on that date in plaintiff's deposit book, and a similar entry in the 
loose-leaf ledger kept by defendant, was erroneously made, and that 
said deposit was, as matter of fact, the deposit made by plaintiff after 
banking hours on May 15,1908. In support of this contention, defend- 
ant introduced evidence as to the method of receiving and recording 
deposits which prevailed in the bank, and further evidence to the effect 
that during the month of May, 1908, there was no difference in the bal- 
ancing of the books of the bank of an amount of $300, or thereabouts, 
and urged that, had plaintiff made two deposits of $300, and been cred- 
ited with one such amount, of necessity the books would not have bal- 
anced, and would have shown a difference of $300. This contention 
of defendant is not entirely convincing, because, through an erroneous 
crediting of the deposit of May 7th to the account of another depositor, 
the books would have balanced. 

Plaintiff further meets this contention of defendant by producing 
written evidence of her deposit in the form of a duplicate deposit slip, 
crediting her with a deposit of $300 as of May 7, 1908, which she tes- 
tified was given to her by defendant’s assistant cashier a considerable 
time subsequent to May 15, 1908, after the assistant cashier had com- 
municated with the clerks in the bookkeeping department and obtained 
the information set forth in the duplicate deposit slip. The assistant 
cashier testifies that he sent the slip up to the bookkeeping department, 
apparently with only the name of the plaintiff depositor written there- 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 156. 





314 THE BANKING LAW JOURNAL 


on, and received from that department the information from which he 
finally made out or completed the slip which he delivered to plaintiff. 
When asked where the clerks in the bookkeeping department would go 
to get such information, he testified, although he had previously stated 
that he had no personal knowledge in the matter, that they would go to 
the teller’s ledger. Theclerk who received the slip in the bookkeep- 
ing department and furnished the information to the assistant cashier 
was not called as a witness, nor was his absence accounted for. The 
evidence does not disclose whether he got his information from the 
teller’s ledger or from an inspection of an original deposit slip. The 
president of the bank, Mr. Warren, testified as follows: 


‘“The modus operandi of receiving a deposit from ladies is that it 
goes to the receiving teller on the female side of the bank, where there 
is aseparate window. He receives the deposit and enters it in the 
passbook, and the deposit ticket is checked by an assistant, who enters 
it in the teller’s deposit book, then the deposit ticket is sent toour book- 
keeping department, which is onan upper floor, andis entered into a 
daily balance ledger of which there is a daily proof taken. The deposit 
ticket then goes to the original book of entry, known as the ‘teller’s 
ledger.’ The deposit slip is then entered into a deposit book, known 
as the ‘book of deposit entries’ in the bookkeeping department, run by 
a third manor assistant,known as a ‘debit and credit clerk.’ Then it is 
filed away andretained in the bank records of the deposits of the day.’’ 


It is hardly conceivable that, under the system of daily balancing 
of books which prevails in banks, an erroneous entry in the loose-leaf 
ledger and in the teller’s deposit book, referred to by the. president of 
the bank, could have been made on May 15, 1908, or on the morning 
of May 16, 1908, erroneously crediting plaintiff with a deposit as of 
May 7, 1908, but assuming that sucha thing is possible, it is not credible, 
in the absence of further explanations that a second error of the kind 
could have been committed, after the controversy had arisen as to 
whether there were one or two deposits, by still another clerk, on 
whose information the assistant cashier made out a duplicate deposit 
slip as of May 7th. At least the testimony of each one of the clerks 
connected with such erroneous entries is essential tothe proper dispo- 
sition of the case. The evidence is vague and unsatisfactory as to 
who made the original entry in plaintiff’s deposit book; the witness 
Witter, apparently, having merely initialed the entry with the letter 
‘‘W.’’ Theclerk or assistant who made the entry in the deposit book 
originally should have been called as a witness, or his absence account- 
ed for; also the clerk who kept the loose-leaf ledger and made the al- 
leged erroneous entry in that book. No reasons were given for the 
failure to produce these witnesses. 

The learned trial judge committed reversible error, which, in the 
light of all evidence, was highly prejudicial to plaintiff’s case, in allow- 
ing the assistant cashier, Stebbing, over plaintiff's objection and ex- 
ception, to give the following testimony: 

‘*Q. Now, look at that book and tell me whether or not, after your 
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recollection has been refreshed, this lady, the plaintiff, made a de- 
posit in your bank on the 7th day of May, 1908. A. She did not.’’ 


The witness having previously testified that he had no personal 
knowledge or recollection whatever in connection with the transaction, 
and did not make any of the entries in the book, the admission of this 
evidence was, in effect, permitting the witness to assume the function 
of the jury in determining the only vital issue in the case. 

To properly dispose of this unfortunate controversy, it is essential 
that all doubt as to the actual occurrences should, as far as possible, be 
removed, and all material evidence produced. For this purpose a new 
trial is necessary. 

The judgment must therefore be reversed, and a new trial ordered, 
with costs to the appeliant to abide the event. 


GAVEGAN, J., concurs. : 


Bryur, J. I dissent. The qnestion whether the defendant had 
sufficiently explained the error of its bookkeeping department was sub- 
mitted to the jury. Indeed, counsel agreed to submit the case with- 
out any summing up, solely on the charge of the court, to which no ex- 
ception was taken. There appears, it is true, to have been a technical 
error committed in permitting a witness, on behalf of the defendant, 
to testify apparently to his conclusion that, after looking at a certain 
book, plaintiff had made no deposit in the bank on May 7th, and this 
he did, after saying that his “‘recollection had been refreshed’’ by 
looking at the book. But it is quite clear that, while the question was 
loosely put and the answer apparently improper, the witness was mani- 
festly testifying as to the significance of bookkeeping entries, because 
he had already said that he had no personal knowledge of the transac- 
tion, and the next question, to which no objection was taken, was: ‘‘If 
any deposits were made, they would appear in that book in red ink?’’ 
to which the witness answered, ‘‘Yes.’’ My review of the testimony 
leads me to the conclusion that plaintiff failed to make out her case by 
inability or unwillingness to sufficiently identify a deposit other than 
the one of May 15th, and by contradictory statements in that regard. 

Under such circumstances, I think that the verdict of the jury was 
in accordance with the evidence, and that the apparent error in the 
matter of testimony was negligible, and did not affect the result. I 
think, therefore, that the judgment should be affirmed. 


NOTE HELD NOT GIVEN UNDER DURESS. 


Dorsey v. Bryans, Supreme Court of Georgia, February 12, 1915. 84S. E. Rep. 467. 


A threat by a husband to abandon his wife unless she signs certain notes, does 
not constitute duress, such as will relieve her of liability on the notes to a holder 
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with notice, where it does not appear that the wife was under a reasonable appre- 
hension that the husband would carry out his threat. 


Error from Superior Court, Henry County; Robt. T. Daniel, Judge. 


Action by John Bryans against Mrs. L. J. Dorsey. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Beck, J. The plaintiff sued the defendant on certain notes. The 
defendant was a married woman, and pleaded that the debt represent- 
ed by the notes was that of her husband. She further pleaded that: 


She “‘signed said notes under duress. Her said husband and plain- 
tiff came to her house, and plaintiff insisted that defendant sign said 
notes as security for her said husband’s debt tohim. Defendant declin- 
ed to do this, and protested against the purchase of the property for 
which her husband had become indebted to plaintiff, and for which said 
notes were given. Her husband threatened to leave her forever unless 
she signed said notes, and at the same time plaintiff was present, in- 
sisting that she sign said notes and urging and demanding that she do 
so. Finally, when forced against her will, and over her repeated pro- 
tests by the threats of her said husband, and the insistence and urging 


of plaintiff, she agreed to sign said notesas security for her husband’s 
debts.’’ 


In support of her plea she testified that her husband and plaintiff 
were drinking and came to her house, and in the presence of her sister 
asked her to sign some notes. They represented to her that her husband 
had purchased the plaintiff’s interest in a livery business and requested 
her to sign the notes as security. The defendant said that she did not 
care to go security on the notes. Upon her hesitation to sign the notes 
her husband started off, saying if she did not sign them he was going 
to leave. The plaintiff also said if she did not sign the notes her hus- 
band would leave her, whereupon she agreed to sign the notes. The 
plaintiff produced blank forms of notes and requested her to fill in the 
blanks, assigning as a reason for the request that he had left his 
spectacles at home. Defendant filled in the blank spaces and signed 
the notes. The notes were given in consideration of the purchase of 
an interest in a livery stable business by her husband which was run 
in his name, and as his business. The defendant further testified in 
reference to her husband’s threat to leave her: 


‘*T don’t know whether I had any fears of his running away from 
me. He did leave me once; went to Lovejoy.’’ 


The defendant’s sister testified in substantial corroboration of her. 
The defendant’s husband was offered as a witness in her behalf, and 
testified: 

‘“‘T don’t know that [ threatened to quit Mrs. Dorsey if she didn’t 
sign the notes; there were some words said about that. I didn’t have 
no idea of quitting her. I never said nothing about quitting her. 





NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment, § 182. 
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Mr. Bryans came there; I don’t know whether I told him or not ; he 
said I was going to quit her if she didn’t sign the notes.”’ 

The plaintiff submitted evidence in opposition to the plaintiff’s con- 
tention as to the circumstances under which the notes were executed. 
His testimony tended to show that the notes were given for the pur- 
chase price of a livery stable business, with equipment of horses, 
wagons and buggies, which the defendant afterward conducted for two 
years, and which she sold and received the proceeds of the sale for her 
own individual use. The jury returned a verdict for the plaintiff. In 
her motion for new trial the defendant complains that the court erred 
in failing to instruct the jury on the effect of duress as to the pro- 
curement of the notes. 

[1, 2] Our Code declares that: 

‘Duress consists in any illegal imprisonment or legal imprisonment 
used for an illegal purpose, or threats of bodily or other harm, or 


other means amounting to or tending to coerce the will of another, 


and actually inducing him to do an act contrary to his free will.’’ 
Civil Code 1910, § 4116. 


This definition is sufficiently comprehensive to include any con- 
duct which overpowers the will and coerces or restrains the perform- 
ance of an act which otherwise would not have been performed. Bond 
v. Kidd, 122 Ga. 812, 50S. E. 934. It has been held that a deed ex- 
ecuted by a married woman in consequence of her husband’s threat 
of abandonment unless she complies may be avoided for duress. Ko- 
courek v. Marak, 54 Tex. 201, 38 Am. Rep. 623. The argument in 
support of this proposition has been thus stated by Berry, J., in Tap- 
ley v. Tapley, 10 Minn. 448 (Gil. 360) 88 Am. Dec. 76: 


‘“And, looking at the reason of things, if, as is well settled (see 
case cited from 5 Denio), a threat of injury to goods and other prop- 
erty, a threat of a battery or of illegal imprisonment; are held suffi- 
cient to constitute duress and to avoid a contract, on the ground that 
they take away freedom of action, and are calculated to overcome the 
mind of a person of ordinary firmness, when believed in, it would 
seem too clear for argument that equal effect ought to be given toa 
threat by a husband to abandon his wife and turn her out upon the 


world to shift for herself in the anomalous condition of a wife without 
a husband.”’ 


The threat by a husband of abandonment of his wife must be made 
under circumstances convincing to the wife that the same will] be car- 
ried into execution unless she does the act commanded by her husband. 
If she is not convinced that her husband would abandon her in case of 
refusal, a bare threat of leaving her would be too trifling a circumstance 
to invalidate an otherwise legal transaction. In the instant case the 
wife practically admitted she had no well-grounded apprehension that 
her husband would leave her if she refused to sign the notes, and the 
husband was very positive in his declatation that he had no intention 
of quitting her. Moreover, the wife, while testifying that the busi- 
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ness after it was purchased was conducted in the name of her husband, 
admitted that she had employed the help at the stable, had supplied 
new horses and vehicles, and finally sold the stables and appropriated 
the money to her own use. Under all the circumstances it was not er- 
roneous for the court to omit an instruction in reference to duress oc- 
casioned by the threat of defendant’s abandonment by her husband. 
Judgment affirmed. All the Justices concur except Fisu,C.J.,absent, 





PAYMENT BY SAVINGS BANK ON FORGED ORDER. 


Robesteien v. Franklin Savings Bank, New York Supreme Court, Appellate Term,March 18,1915. 152 N.Y. 
Supp. 227. 


The defendant savings bank paid a deposit to a person other than the depositor, 
who had the pass book in his possession. The depositor brought suit against the 
bank, claiming that the order upon which the payment was made wasforged. The 
testimony as to the comparison made of the forged signature with the genuine one 
on file in the bank was vague, and it appeared that the person presenting the 
order was unable to write. It was held that the bank was liable to the depositor, 
notwithstanding that its by laws provided that it should not be liable for fraud 
practiced upon its officers by persons presenting pass books. 


Appeal from Municipal Court, Manhattan Borough, Third District. 

Action by Clara Robesteien against the Franklin Savings Bank. 
Judgment for defendant and plaintiff appeals. Reversed, and judg- 
ment entered for plaintiff. Argued February term, 1915, before Guy, 
PENDLETON and SHEARN. JJ. 

PENDLETON, J. The action was by a depositor against a savings 
bank. The bank had paid the deposit to a third person who presented 
the bank book with an order for payment, alleged by plaintiff to have 
been forged. The by-laws of defendant, of which plaintiff had notice, 
provided that the bank would not be responsible to depositors for any 
fraud practiced upon its officers by presenting the bank book and draw- 
ing money without the depositor’s consent. The question litigated at 
the trial was whether defendant’s officers were guilty of negligence in 
paying on the forged order. The court found for defendant. 

This was error. Thetestimony as to the comparison made of the 
forged signature with the genuine one kept in the bank was vague. An 
inspection discloses a considerable difference between the signatures. 
The fact that the man presenting the order said he could not write 
was, in connection with this difference in appearance, suspicious and 
should have put the defendant on its guard. The interlineations in 
the book were not satisfactorily explained. If the book was produced 
with the order, why was the entry not then made, or, if so, why was 
the change necessary? 

The judgment should be reversed, and judgment entered for plain- 
tiff, with costs in both courts. All concur. 





NOTE.—For other similar decisions see Banking ‘Law Journal Digest and Sup- 
plement, § 423. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


§ 137. Paymentof Lost and Stolen Checks. 

When a check is lost by or stolen from the drawer or holder and 
subsequently paid by the drawee bank, the hank’s liability to its 
depositor depends upon whether the check was payable to bearer 
and whether the bank had notice of the irregularity at the time of 
its payment. 

$138. Payment of Checks Obtained by Fraud. 

A bank is not liable to its depositor, where it pays in good faith a 
check drawn by him, merely because of the fact that the check 
was obtained from the drawer by fraud. 

§ 139. Payment of Postdated Checks. 


While the validity and negotiability of a check is not impaired by 
the fact that it is postdated, the drawee bank should not pay it 
or reserve funds of the drawer to meet it until the time of its date 
arrives. If the bank pays such acheck prior toits date,or reserves 
funds for that purpose, and by reason of such action, other checks 
of the depositor are dishonored, the bank will be held liable in 
damages to the depositor. 


§ 140. Payment of Checks Signed By Agent. 

Where a depositor authorizes an agent to sign checks in his name, 
and the bank is appraised of the limits of the agent’s authority, it 
will be liable to the depositor, if it pays checks signed by the 
agent in excess of the authority conferred upon him. 


§ 137. Payment of Lost and Stolen Checks.—When a check is lost by, 
or stolen from, the drawer or holder and is subsequently paid by the 
drawee bank to the finder or thief, or to some other person to whom 
the finder or thief has transferred it, the liability of the bank depends 
upon the circumstances. There is, of course, nothing on the face of 
such a check which would indicate to the bank that it had deviated 
from its proper course. If, at the time of being lost or stolen, the 
check was payable to the order of a specified person, an indorsement 
would be necessary to its transfer. That indorsement would be a for- 
gery and the bank, upon paying it, would be responsible to its deposi- 
tor, the drawer, for the amount, irrespective of the care used by it in 
making the payment. In suchcase, however, the bank would be en- 
titled to recover the amount from the party to whom the payment was 
made. If, on the other hand, at the time of being lost or stolen, the 
check was payable to bearer, or indorsed in blank, the bank is protect- 
ed if it pays it in good faith, and the payment is a proper charge 
against the drawer’s account. 

This statement applies in the case where the check is lost by, or 
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stolen from, the drawer before delivery as well as in the case where 
it is lost or stolen after delivery. The rule is that where a negotiable 
instrument is in the hands of a holderin due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him is 
conclusively presumed. This is the provision of the Negotiable In- 
struments Law, section 35 of the New York Act. And the drawee 
bank is a holder in due course within the meaning of this rule. Under 
the law as settled by the statute, a man may draw his check. in com- 
plete form and leave it upon his desk. In some way it may fall into 
the hands of a person for whom it was not intended. There is no ac- 
tual delivery of the check in such acase. But, if the check appears to 
be drawn payable to bearer, or indorsed in blank, so that it may be 
passed to another person without forging an indorsement, and it is 
negotiated toa holder in due course, or is paid by the drawee bank 
without negligence, a valid delivery is conclusively presumed. The 
drawer is liable to the holder in such case and, if the check has been 
paid by the drawee bank, he has no claim against the bank. 

In Unaka Nat. Bank v. Butler, 113 Tenn. 574, 83 S. W. Rep. 665, 
a check ona Tennessee bank was lost by the payee, after having been 
indorsed in blank by him. A few days later it was delivered to a 
merchant by a stranger, accepted by the merchant as payment for 
goods sold, and collected by him. It was held that the original owner 
of the check could not recover thereon in an action against the bank 
although it appeared that both he and the drawer had given notice to 
the bank of the loss of the check and had instructed it not to make 
payment. The holder had acquired a valid title to the check and the 
payment was authorized. The notice to the bank to stop payment was 
held merely to have the effect of placing upon the bank the burden of 
establishing that the merchant was a holder in due course. The opin- 
ion in this decision may be found in volume 22 of the BANKING LAW 
JOURNAL, at page 692. 

In Trust Company of America v. Conklin, 65 Misc. Rep. (N. Y.) 
1, 119 N. Y. Supp. 367, 27 B. L. J. 49, the rule is expressed that the 
drawer of a check is under a duty to the drawee bank to exercise care 
that his checks shall not fall into the hands of those for whom they are 
not intended. In this case the defendant, who was a depositor in 
plaintiff bank, left with his bookkeeper a number of checks signed in 
blank which were to be used by the bookkeeper in paying the ex- 
penses of the defendant’s business during his absence. One of 
the checks was stolen by an employee of the defendant from a drawer 
in the safe, in which they had been locked by the bookkeeper. He filled 
it out for the sum of $200, payable to bearer, and collected it from the 
plaintiff bank, thereby overdrawing the defendant’s account. In an 
action by the bank to recover the overdraft, it was held that, under the 
circumstances, the payment was valid as against the drawer and that 
the bank could recover. By placing his signature upon the check, the 
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drawer assumed the risk of theft, however slight it may have been. 


§ 138. Payment of Checks Obtained by Fraud. Where a check is 
obtained from the drawer by fraud and paid by the drawee bank in 
good faith and without notice of the fraud, the payment is valid as 
against the drawer. Thus, where a check was obtained from the drawer 
by the payee’s fraudulent representations as to a certain real estate 
transaction, and the payee thereafter appropriated the preceeds, it was 
held that the drawee bank was not responsible to the drawer, it not 
being shown that there was anything connected with the transacticn 
sufficient to put the bank upon inquiry as to the manner in which the 
check was obtained. Cathers v. National Bank of Commerce, 85 Kans. 
622, 117 Pac. Rep. 1016. 

In Southern Hardware & Supply Co. v. Lester, 166 Ala. 86, 52-So. 
Rep. 328, the court, referring to certain checks which had been obtain- 
ed by fraud, said: ‘‘If the banks had no notice of the fraud under- 
lying the issuance of the checks, and none whatever was shown, the - 
banks were guilty of no negligencein honoring them. Thechecks were 
not forgeries in such sort as to render the bank liable for the sum so 
paid out on them in an action by the appellantagainst the bank. These 
checks were in themselves genuine. Their infirmity lay in the fact that 
as the effect of an illegal cause they were issued. If, toreiterate, the 
banks paid them without notice of the wrongful conduct innocently 
superinducing their (checks’) issuance, the banks were nct negligent, 
and the sums so paid were discharges fro tanto of the debtors’, (banks’ ) 
liability to their creditor, the drawer of the checks.’’ 

While the mere fact that a check is obtained by fraud does not ren- 
der the drawee bank liable to its depositor where it pays the check in 
good faith, other elements may enter into such a case and throw the 
liability for the loss upon the bank. In the case of Polizzotto v. 
People’s Bank, 125 La. 770, 51 So. Rep. 843, it appeared that a man, 
representing himself to be the agent of a distilling ccmpany, called at 
the store of the plaintiff firm and obtained an order for certain liquc1s. 
In asking for references as to the financial standing of the firm, he man- 
aged to secure the signature of that member of the firm, who ordinarly 
signed the firm’s bank checks. He converted the paper on which the 
signature was written into a check for $571.11 on the defencant bank, 
in which the firm’s account was kept. This check was subsequently 
sent to the defendant bank by mail and, in spite of its unusual appear- 
ance, a draft was sent forward in payment. In this case the bank was 
held liable to its depositor, but the liability was placed upon the ground 
that the check, although bearing a genuine signature, was not signed 
in the form which had been adopted by the plaintiff firm and of which 
the bank had been:notified, rather than upon the ground that the check 
had been obtained through fraud. E 

There is a general rule to the effect that where a person is induced 
by fraud to sign a bill or note under the belief that he is signing an in- 
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strument of an entirely different character, his signature is null and 
void, and he is not liable thereon, even to a holder in due course, pro- 
vided that in signing the instrument he acted without negligence. In 
such a case, the minds of the parties never meet, for the defrauded 
party thinks he is signing one instrument and the defrauding party is 
aware that an entirely different instrument is being signed; the per- 
son signing is not a party to the instrument delivered and cannot be 
held liable upon it. This defense is frequently interposed with success 
by persons who, from infirmity, blindness or illiteracy, are unable to 
read what they sign and are therefore easily imposed upon. While this 
rule is usually applied in cases involving promissory notes, there is no 
reason why it should not apply with equal force to bank checks. Ap- 
plying the rule to a bank check transaction, if a person should be in- 
duced to sign his name as drawer of a check in the belief that he was 
signing an instrument of different character, such as an order for 
goods, or a receipt for money paid, and he could show that he acted 
without negligence in so signing, the drawee bank in paying the check 
would render itself liable to the drawee for the amount, upon the dis- 
covery of the fraud, though the bank acted with the highest care and 
good faith. 

In a case where the owner of a check indorsed it so that it was pay- 
able to bearer and delivered it to another person for the purpose of 
having it deposited to the credit of the owner’s account, it was held that 
the drawee bank was protected in paying the check to the person to 
whom it had been delivered in the absence of notice of any limitation 
upon his authority. Peerot v. Mt. Morris Bank, 120 N. Y. App. Div. 
241, 104 N. Y. Supp. 1045. 


§ 139. Payment of Postdated Checks.—There is no doubt that a 
person may issue his check dated in the future and that such an in- 
strument is valid and negotiable. The validity of postdated instru- 
ments is recognized by the Negotiable Instruments Law, Section 31 of 
the New York Act, which provides as follows: ‘““The instrument is not 
invalid for the reason only that it is ante-dated or postdated, provided 
this is not done for an illegal or fraudulent purpose. The person to 
whom an instrument so dated is delivered acquires the title thereto as 
of the date of delivery.’’ But while a postdated check may pass from 
hand to hand prior to the time of its date, and while the fact that it is 
postdated does not affect its validity or negotiability, it is not subject 
to acceptance or payment by the bank on which it is drawn until the 
time of its date arrives. If acheck of this kind is presented in advance 
of its date the drawee bank, even though it has funds of the drawer on 
deposit, sufficient to pay it, should not make payment or set aside any 
amount for that purpose. If the bank does pay the check or withhold 
money for that purpose and, by reason of its action, other checks drawn 
by the depositor are dishonored, the bank subjects itself to an action for 
damages at the instance of the depositor. The drawer of the post- 
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dated check does not undertake to have funds in the hands of the 
drawee for the payment of the check before the arrival of the time at 
which the check bears date, and he is justified in assuming that the 
bank will not take any action with regard to the check until that time. 

In the case of Smith v. Maddox-Rucker Banking Co., 8 Ga. App. 
288, 68 S. E. Rep. 1092, a check drawn by the plaintiff on the defend- 
ant bank for $140, dated May 15, 1905, was presented to the bank and 
charged to the plaintiff’s account on April 17th. Thereafter and be- 
fore the arrival of the date of the check, the plaintiff drew two checks 
which the bank refused on presentment because of insufficient funds. 
It appeared that the deposit would have been sufficient to pay the two 
checks had the $140 check not been charged to the plaintiff’s account. 
A verdict for $400 in favor of the plaintiff was affirmed. In this case 
the court said: ‘‘A postdated check (i. e., a check dated at a time in 
future) is not subject to payment or acceptance until the time of its 
date arrives. If it be presented at a time in advance of its date, the 
drawee, even if he has funds sufficient to pay it, cannot pay it, or re- 
tain the fund to pay it, as against other checks or drafts presented 
prior to the time the check bears date. The drawer of the postdated 
check does not undertake to have the funds in the drawee’s hands to 
meet it before the time at which the check bears date arrives.’’ 

In Second National Bank v. Averell, 2 App. D. C. 470, it appeared 
that a bank, to which was presented a postdated check drawn upon it, 
promised to pay it when due and entered the amount as a deposit to 
the credit of the holder, who it seems was not a regular depositor of 
the bank. On the morning when the check became due, the drawer’s 
deposit was sufficiently large to pay the check but, instead of paying 
it, or reserving from the drawer’s deposit the amount necessary for 
that purpose, the bank permitted the drawer to draw against his ac- 
count during the day so that, at the close of banking hours on that 
day the account was overdrawn. It was held that the bank was liable 
to the owner of the check. 


§ 140. Payment of Checks Signed by Agent.—A bank depositor may 
appoint an agent with authority to sign checks in the depositor’s 
name. In cases ofthis kind, it is aduty, which the bank owes itself, 
to have an explicit understanding with its depositor as to the extent of 
the agent’s authority. If an agent, having general authority to draw 
against an account in the depositor’s name, draws a check in pursu- 
ance of such authority and wrongfully appropriates the proceeds of the 
check to his own purposes, the drawee bank will not be held respon- 
sible to the depositor unless it pays the check with notice of the un- 
lawful use of the check by the agent, or notice of facts which should 
have put it upon inquiry. 

The agent’s authority is sometimes limited as to the period for 
which it is to be operated. In Manufacturers’ Nat. Bank v. Barnes, 
65 Ill. 69, a depositor left with his bank a power of attorney, authoriz- 
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ing his clerk to draw checks against his deposit for a period of fifteen 
days. The bank, however, continued to pay checks drawn by the 
clerk after the expiration of the designated period, and the clerk ap- 
propriated the proceeds of these checks to his own use. It was held 
that the bank was liable to the depositor for the amount of the checks 
paid by it after the period designated in the power of attorney had 
elapsed. 

The agent’s authority may also be limited as to the purposes for 
which he is to draw and deliver checks, signed in the name of his prin- 
cipal. In thecase of W. R. Miller Co. v. Hobdy, Tex., 159S. W. Rep. 
96, the depositor notified the bank that a certain agent had authority 
to draw checks in the depositor’s name for spot cotton. The agent 
drew checks in the name of his principal, payable to the manager of 
the concern conducting a bucket shop business, and delivered the 
checks to the manager to be credited to his personal speculative ac- 
count. The bank knew the nature of the business, in which the payee 
was engaged and, was therefore, aware of the fact that the agent was 
acting outside the scope of his authority in drawing and delivering 
these checks. It was held that the bank was liable to the principal 
for the amount thus appropriated by his agent. 

So far as the bank is concerned,the depositor has a right toterminate 
‘ the authority of his agent at any time by notice to the bank and the bank 
will be held liable to the depositor for a failure to comply with such no- 
tice. In Stoll v.Commercial Nat. Bank, Utah,140 Pac.Rep.115,the plain- 
tiff, who kept her account in the defendant bank, gave instructions to the 
bank not to pay any checks thereafter drawn by a person who, before 
that time, had been acting as her agent. The bank, however, allowed 
the agent to withdraw the funds on deposit at the time it received the 
notice and also paid later checks, drawn by the agent against funds 
subsequently deposited by the plaintiff. In its defense the bank contend- 
edthat the notice terminating the agent’s authority applied cnly tofunds 
on deposit at the time the notice was given and not to moneys there- 
after deposited. It was held that this contention was not tenable and 
that the bank was liable to the depositor for all checks, signed by the 
agent and paid by it, after it was notified by the depositor that the 
agent’s authority has been withdrawn. 

(To be Continued.) 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B. 


CHAPTER XVI. 
The Bank’s Records (Continued). 
STOCK BOOK. 

Stock certificates are issued by banks and trust companies to their 
stockholders to evidence their ownership to a certain number of shares 
in the institution. These certificates should always be bound in book 
form and should be attached to a stub by perforation. On account of 
the size of the certificate, it is not practical to have more than one cer- 
tificate to the page. Stubs should bear the same number as the certi- 
ficate and the numbers should run consecutively throughout the book. 
The stub should be large enough to contain space for the number of 
shares, date of issue, and the name of the shareholder, also, a space 
on which the shareholder, to whom the certificate is issued, can receipt 
for the stock. All certificates of stock should be receipted for, and if 
itis necessary to send the certificate out of town, the bank should have 
a printed form of receipt to be returned to it. The stub should also 
have room enough for a record of the transfer of the stock. The stub 
should contain such information that by reference to it complete in- 
formation can be obtained as to the certificate of stock which was at- 
tached to it. 

When a certificate of stock is sold and is presented to the bank 
with a proper assignment, which is always contained on its back, filled 
out, and a new certificate is issued in lieu thereof, the old certificate 
should be carefully cancelled and pasted to the stub from which it was 
originally detached. This should be very carefully attended to, as it 
gives a very necessary record of stock cancelled. It would seem that 
some banks are sometimes careless about this, -ut it is safe to say that 
where they are under proper bank supervision, such carelessness is 
severely criticised. If the stub has not room to show to whom the 
new certificate is issued, a good method is to have a stamp made and 
stamp on the face of the old certificate: ‘‘Date . This Certi- 
ficate Cancelled, and in lieu thereof issued New Certificate No. 
for Shares.’’ 

The same principles cover the filling out of stock certificates that 
have been spoken of when we discussed opening of new accounts. One 
of the-first names of the shareholder should be written out in full, 
and wherever possible the use of initials alone should be avoided. 
Certificates of stock issued toa woman should be issued in her own 
name, and not the name of her husband, i. e., Mary J. Brown, not 
Mrs. John D. Brown. 
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If a certificate becomes blotted, filled out wrong, or mutilated in 
any way, it should not be destroyed, but should be left attached to its 
stub, marked ‘‘ Void,’’ and the reasons for so marking it written on 
the face of the certificate. 

When a certificate is presented for transfer the bank should first 
satisfy itself as to the genuineness of the assignment and power of 
attorney on the back thereof, especially where the certificate is not 
presented by the original owner. For this purpose it is customary to 
have the signatures of all the stockholders on file, usually on cards 
alphabetically arranged, and, before transfer is made, the signature 
on the back of the certificate is compared with the authorized signature 
of the stockholder on file. The person presenting the certificate for 
transfer should also be known to the bank or be properly identified, as 
it is possible that a certificate might be presented for transfer by some 
one who had found or stolen the certificate and, therefore, had noright 
to it. When signatures are not known, the bank should require them 
to be either guaranteed by some responsible party known to the bank 
or acknowledged before a notary. Banks should be very careful about 
this for in case a certificate is not genuine, and a new one is issued in 
lieu thereof, the bank is liable. 

A bank is sometimes asked to make a transfer by a woman who 
has changed her name through marriage. In such a case, the assign- 
ment on the back of the certificate should be signed by her in sucha 
way as to show her signature written as it is on the face of the certifi- 
cate and, also, her new name acquired through marriage. For in- 
stance, if the certificate stands in the name of Mary A. Smith, and she 
has married a gentleman named Jones, the assignment on the back 
of the certificate should be signed ‘‘Mary A. Smith, now Mrs. Mary 
A. Jones,’’ or, ‘‘Mary A. Smith, now Mrs. Mary S. Jones, if she 
expects to keep her family name as her middle name. Such a cer- 
tificate can also be signed, if preferred, with the married name first, 
as ‘"Mrs. Mary S. Jones, formerly Mary A. Smith.’’ If the lady ob- 
jects to using ‘‘Mrs.’’ with her signature, it is not something to be in- 
sisted on, since women who hold stock are not liable to change their 
names for any other reason than marriage. 

It often occurs that a stockholder does not dispose of all the shares 
represented by his stock certificate, but only a portion of them. In 
this event the old certificate should be returned and duly cancelled, 
the same asif he had sold all the shares it represents, and a new certi- 
ficate should be issued to the new stockholder for the number of shares 
acquired, and, also, a new certificate to the old stockholder for the 
number of shares remaining to his credit. 

Transfers should not be made unless the old certificate is presented 
for cancellation. In case the old certificate has been lost or destroyed 
the bank should require the stockholder to furnish an indemnity bond 
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to insure it against possible loss, before issuing a new certificate. The 
amount of this indemnity bond is usually double the value of the stock, 
and the amount, together with the method of the issue of a new certi- 
ficate for a lost or destroyed certificate, is generally covered by the 
by-laws of the bank. It is a wise thing to have this matter clearly 
stated in the by-laws, as it will doubtless save controversy when a new 
certificate is asked. 

A complete by-law, requiring both the indemnity bond and the ad- 
vertisement of the loss of the certificate, now in use by one of our 
large institutions, reads as follows: 

‘“*In case a stockholder shall apply for a renewal of a lost certificate 
of the capital stock of the bank, he shall fully state in writing the 
grounds of such application, and shall give four weeks notice of such 
application by advertising the same twice a week in one or more of the 
daily newspapers published in the city of , and elsewhere, if 
. directed by the officers of the bank; and if no adverse claimant to said 
stock appear withinten days after the last publication of such notice,a 
new certificate may be issued to replace the old one, provided due proof 
of such publication of said notice be deposited with the company, and 
a bond of indemnity in double the value of said stock be given to the 
company, with security, to be approved by the president and secretary 
or by the Executive Committee or by the Board of Directors.’’ 

The writer has seen it stated in some text books that such a new 
certificate, issued for a lost certificate, should have the word “* Dupli- 
cate’’ clearly written across its face. He has been told that this is the 
practice of some banks, but, from the stockholder’s viewpoint, it hardly 
seems the fair thing todo. If the bank issues a new certificate with- 
out requiring an indemnity bond, perhaps the bank could reasonably 
require that the new certificate be marked ‘‘ Duplicate,’’ but it is a 
risky thing for a bank to issue a certificate under such circumstances 
unless it is fully protected. If an indemnity bond is required before 
the issuance of the new certificate, it would seem that the bank is fully 
protected and that it has no right possibly to affect the market value 
of the new certificate by any such notation as ‘‘ Duplicate.’’ A buyer, 
taking a certificate so marked, is immediately put on notice, and the 
chances are, he will not accept it. 

When cancelling an old certificate, in addition to stamping it can- 
celled, it is a good plan to mutilate the signatures of the president and 
cashier, and also the impression of the seal of the bank, by cutting 
holes or drawing a pen through them. This does away with the pos- 
sibility of the certificate being used again should it get into dishonest 
hands. . 

Stock certificates dre often issued to individuals and corporations 
as trustees, executors, administrators, etc. When this is done, the 
certificate should always disclose the nature of the trust, such as ‘“John 
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Smith, Trustee for Samuel Jones,’’ or ‘“John Smith, Executor under 
the will of Samuel Jones, deceased,’’ not simply ‘‘John Smith, Trus- 
tee,’’ or ‘‘John Smith, Executor.’’ This is very essential, for, in case 
the certificate is made out this latter way and John Smith should die 
before the trust is ended, it might be difficult to determine to whom 
the stock belonged, as John Smith might have been Trustee for a num- 
ber of persons and estates, and the bank would not be certain as to 
whom transfer should be made. By stating in the certificate for whom 
the trustee is acting, it removes all doubt and might avoid serious 
complications. 

When a bank is asked by an executor, administrator, or other trus- 
tee, to transfer stock of the bank belonging toa person or estate in the 
charge of the trustee, the bank should carefully examine the trustee’s 
authority, before making the transfer requested. An executor should 
be required to furnish the bank a certified copy of the will under which 
he is acting; an administrator should be required to present his “* Let- 
ters of Administration,’’ and a guardian should also be required to 
show a certified copy of his appointment. In addition to these papers, 
the bank should require a certified copy of the order of court authoriz- 
ing the transfer of the certificates presented, for, as a rule, an executor, 
administrator, or guardian, cannot make a transfer of property in his 
hands except by order of the proper court. The bank is perfectly 
justified in making these requirements, for it is liable for any error in 
transfer, and should be entitled to unquestionable proof of the au- 
thority to act, before making thetransfer. Such evidence of authority 
should be kept on file in the bank, and a good place to keep it is 
attached to the old stock certificate that it affects. 

When a stockholder dies and an executor or administrator takes 
charge of his estate, or for some reason a trustee for a stockholder is 
appointed, it is a good idea for the bank to see that the transfer of the 
stock into the name of the trustee, as above indicated, is made 
promptly, so as to avoid any serious complications that might arise by 
reason of the death of the trustee or other cause. 

Attention having been given to the issue and transfer of stock cer- 
tificates, to the filling in of the information on the stubs of the stock 
certificate book, and the cancellation of the old certificates, let us next 
consider the books to be kept in order to record properly the owner- 
ship of certificates and also the transfers of ownership. 

In all institutions, and especially in the larger ones, where there 
are many shares outstanding, transfers of stock occur more or less 
frequently, and it is essential that the records.be kept in a most com- 
prehensive and systematic manner, so as to afford ready reference and 
av>iiconfusion. The books ordinarily used, in addition to the stock 
cartificate book, are the Stock Register and Transfer Book, and the 
Stock Ledger. 
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STOCK REGISTER AND TRANSFER BOOK. 


This book serves as a journal to the stock ledger, and from it are 
posted all the entries into the stock ledger. 

A form, which is often used and has proven satisfactory, is as 
follows: 

On the left hand page of the book are listed all issues of stock cer- 
tificates, giving the date, the name of the person to whom issued, the 
number of the page in the ledger to which posted, the certificate num- 
ber, and the number of shares, the items being taken from the stubs 
of the stock certificate book. 

On the right hand page are listed all the transfers of stock certifi- 
cates, giving the date, name of person surrendering the certificate, 
number of ledger page to which posted, the certificate number, and 
the number of shares. 

I have heard it said that this book is unnecessary, but, in my 
opinion, it is a very desirable record, and, if used properly, will be 
found satisfactory, as it shows at a glance all the information regard- 
ing the shares issued and the shares cancelled, and it is much more 
convenient to post the items into the ledger from this one book than 
from a number of stock certificate books. 


THE STOCK LEDGER. 


In the stock ledger is kept the account of every stockholder 
of the bank, either by original issue or by transfer, and hence is a 
confidential and important book. 

Its purpose is to show at a glance all the shares issued to and sur- 
rendered by each stockholder, and the number of shares remaining to 
his credit. These items are taken from the stock register and trans- 
fer book. 

It is the general practice to credit stockholders with the stock issued 
to them, so when a person becomes a stockholder, his name, number 
of shares, etc., are entered on the left hand side of the stock register 
and transfer book, and from there posted to the credit, or right-hand, 
side of his account in the stock ledger. 

When a stockholder transfers his stock, it is customary to charge 
his account With the number of shares transferred, so his name, num- 
ber of shares cancelled, etc., are entered on the right hand side of the 
stock register and transfer book, and from there they are posted to the 
debit, or left-hand side of his account in the stock ledger. ; 

The debit and credit sides of the accounts in the stock ledger may 
be conveniently placed on the same page. The debit side should con- 
tain such information as the date, number of the certificate cancelled, 
the number of shares, and the number of the certificate to which trans- 
ferred. The credit side should show the date, number of the certificate 
issued, the number of shares, and the number of the certificate from 
which transferred. 
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In order to tell at a glance the certificates that have been cancelled, 
it is a good plan to indicate them by placing some mark, such asa star, 
opposite the number of the certificates cancelled. It is, of course, ob- 
vious that all the certificates listed on the debit side of the ledger 
account have been cancelled, but, in order to avoid mistakes, it is a 
good idea to place this star opposite all the cancelled certificates, both 
on the debit and credit sides of the account. 

It is customary to post the stock ledger daily, so that an accurate 
list of the stockholders and the number of shares, standing to the 
credit of each, may be furnished therefrom whenever desired. 

As the entries in the stock ledger always consist of a debit to the 
stockholder who disposes of stock, whose account always appears in the 
ledger, and a credit of an equal amount to the person who acquires the 
stock, which must be entered in the ledger, it is evident that the total 
credit balance of the stock ledger will always equal the total amount of 
capital stock outstanding, and this should agree with the capital stock 
account in the general ledger. 


DIVIDEND BOOK. 


Banks, from time to time—usually quarterly, semi-annually or an- 
nually—declare dividends of a certain amount per share out of the prof- 
its earned, so as to divide the profits with their stockholders. The 
desirability of the stock of a bank as an investment, and its selling 
price on the stock market, are largely regulated by the amount of divi- 
dends paid by the bank. However, dividends should only be declared 
out of the earnings of the bank, and the directors should be careful about 
this, for if dividends are declared that have not been earned, such action 
is in violation of law, and the directors declaring such a dividend be- 
come individually liable for its payment. 

When a dividend has been declared, it is necessary for the cashier 
to prepare for its payment and see that the proper records are made. 

For the purpose of recording the dividends paid to the stockholders, 
a book, known as the Dividend Book, is generally used. 

In this book is listed the name of each stockholder, showing his ad- 
dress, number of shares held according to the stock ledger and amount 
of dividend due, and sometimes containing space for the’ signature of 
each stockholder, acknowledging receipt of his dividend. However, 
in most institutions, these dividends are paid by numbered checks, 
which, when endorsed by the payee, are in themselves receipts. As 
these checks are issued, their numbers are substituted for the signa- 
tures of the stockholders on the dividend book. When a dividend 
check has been returned duly paid and endorsed by the stockholder; 
the word ‘‘Paid’’ is usually stamped opposite the number of the check 
on the dividend book, and the check is then carefully filed away. 

(To be Continued.) 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF CHECK ON HOLIDAY. 


Editor Banking Law Journal. FREEPORT, Pa., May 3, 1915. 

DEAR S1r:—In a recent issue of the ‘‘American Bankers Association Jour- 
nal,’’ we read an article in regard to the payment of checks on a holiday, which 
seems to point out that a check paid by a bank om a holiday—say, for instance, 
on Saturday afternoon or evening (where Saturday is a half holiday) or on any 
regular holiday—the drawer of said check could stop payment before the bank 
opened up for business on the following morning, and the bank would have to 
obey the order, thereby being compelled to pay the said check twice. 

We do not believe this is good law; and, as one of your subscribers for some 
years, would like to have your opinion on the subject. If this would be the case 
it would seriously affect the Saturday night business especially. The case referred 
to was from Kansas; but the Negotiable Instruments Act seems to have been the 
basis for the decision. 

We enclose postage, and would like to have your reply. If you wish to publish 
the matter, however, we have no objections. Yours very truly, CASHIER. 


Answer:—The question whether a bank is protected in paying a 
depodsitor’s check on Saturday afternoon, or on another legal holiday 
in case the depositor notifies the bank, before business hours on the 
next secular day, not to pay the check, is one that has not been passed 
upon by the courts. While it cannot be stated that a bank incurs no 
risk whatever in the payment of a check on a holiday, it would not 
be an unreasonable construction of the holiday statutes, referring to 
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presentment of paper on holidays, to hold that their sole object is to de- 
clare what shall be deemed a valid presentment for payment for the 
purpose of charging drawers and indorsers, unless they are so worded 
as to preclude such aconstruetion. Presentment for payment is one 
of the steps ordinarily required to charge a drawer or indorser with 
liability, and a presentment, to be valid, must, of course, be made at 
maturity. Realizing the difficulty of presenting for payment on a 
holiday the law provides for such contingencies. In effect these stat- 
utes provide that presentment need not be made on a holiday and that 
a presentment on such a day is not sufficient to charge a drawer or 
indorser with liability. But they do not make the payment of an in- 
strument on a holiday an unlawful act. If this interpretation of the 
statutes is correct it should follow that the payment of a check ona 
holiday is valid as against the drawer. 

A holiday is defined in 21 Cyc. 440 as follows: ‘‘Holiday means 
(1) a consecrated day, a religious festivity, and (2) a day on which 
the ordinary occupations are suspended, a day of exemption or ces- 
sation from work, a day of festivity, recreation or amusement. In its 
present conventional meaning it is scarcely applicable to Sunday.”’ 

In the absence of statutory provisions, business may be transacted 
on holidays or half holidays the same as upon any ordinary business 
day. One cardinal principle, applicable to holiday statutes is that 
the holiday is to be considered as a secular day in regard to all mat- 
ters not prohibited by statute, and that all lawful acts may be done 
on such days unless expressly prohibited. 

In the case of Morel v. Stearns, 37 Misc. Rep. (N. Y.) 486, it was 
said: ‘‘On holidays other than Sunday, all transactions may be car- 
ried on as on any other day, with the exception that negotiable in- 
struments maturing on a holiday become payable on the day follow- © 
ing, and that no business is to be transacted in public offices of the 
state and counties.’’ It has been held that the service of a summons 
is not invalid because of the fact that it is issued, tested and served 
on a legal holiday. Glenn v. Eddy, 51 N. J. Law, 255. 

In Page v. Shainwald, 169 N. Y. 246, it was held that, where the 
purchaser of corporate stock was given an option to return it on or 
before the first day of January and demand the repayment of the pur- 
chase price, the option exptred on January Ist and could not be taken 
advantage of on the third, although the first was a legal holiday and 
the second fell on Sunday. At the time this case was decided the 
statutes of New York contained two provisions with reference to hol- 
idays. The first was that a negotiable instrument, maturing on a hol- 
iday, is payable on the next succeeding business day, and the second, 
that holidays should be considered as Sunday, as regards the trans- 
action of business in the public offices of the state. It was held that 
there was nothing in these provisions which prevented the plaintiff 
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from exercising his option on January 1st or prevented its expiration 
if not taken advantage of on that day. 

A statutory provision, applicable to holidays, which is found in 
nearly all of the states, is that section of the Negotiable Instruments 
Law, which provides as follows: ‘‘ Every negotiable instrument is pay- 
able at the time fixed therein without grace. When the day of maturity 
falls upon Sunday or a holiday, the instrument is payable on the next 
succeeding business day. Instruments falling due or becoming pay- 
able on Saturday are to be presented for payment on the next succeed- 
ing business day, except that instruments payable on demand may, at 
the option of the holder, be presented for payment before 12 o'clock 
noon on Saturday, when that entire day is not a holiday.”’ 

This section is a part of that article of the Negotiable Instruments 
Law which prescribes the time, place and manner in which a present- 
ment for payment must be made, in order to charge a drawer or in- 
dorser with liability. Ifthe holder of a negotiable instrument is will- 
ing to waive his rights against the drawer and indorsers he is under 
no obligation to make a valid presentment. The section quoted above 
provides, in effect, that a valid presentment for payment cannot be 
made on Saturday afternoon, but there is nothing in the section which 
makes it unlawful for the holder to make a presentment after noon on 
Saturday. Ifa bank pays a check presented on Saturday afternoon, 
there is nothing in the above quoted section which says that such a 
payment shall not be valid as against the depositor. In many cases 
it may appear that it is customary for the bank to remain open on Sat- 
urday afternoon and to pay checks presented to it; it may further ap- 
pear that the depositor is aware of such practice on the part of the 
bank. It would seem to be an unwarrantable stretching of the mean- 
ing of the above section to say that, under its provision, the bank 
would be liable to the depositor, in case he decided to stop payment of 
the check before business hours on Monday morning. 

The question presented, however, is one which cannot be deter- 
mined by reference to the provisions of the Negotiable Instruments 
Law alone. The question is to be determined by that statute as read 
in connection with the other holiday statutes in force in the particular 
state in which the question comes up. 

Sinc2 this inquiry comes from Pennsylvania, reference should be 
made to the statutes of that state. The laws of Pennsylvania, 191f, 
page 5, provide that ‘‘every Saturday after twelve o’clock noon until 
twelve o’clock midnight’’ is a ‘‘ half holiday.’’ The statute then goes 
on to provide that all holidays and half holidays ‘‘ shall, for all pur- 
poses whatever as regards the presenting for payment or acceptance, 
and as regards the protesting and giving notice of the dishonor, of 
bills of exchange, checks, drafts and promissory notes, made after the 
passage of this act, be treated and considered as the first day of the 
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week, commonly called Sunday, and as public holidays and half holi- 
days; and all such bills, checks, drafts, and notes, otherwise present- 
able for acceptance or payment on any of the said days, shall be deemed 
to be payable and be presentable for acceptance or payment on the 
secular or business day next succeeding such holiday or half holiday; 
except that checks, drafts, bills of exchange, and promissory notes, 
payable at sight or on demand, which would otherwise be payabie on 
any half-holiday Saturday, shall be deemed to be payable at or before 
twelve o’clock noon of such half holiday: Provided, however, that for 
the purpose of protesting or otherwise holding liable any party to any 
bill of exchange, check, draft, or promissory note, and which shall not 
have been paid before twelve o’clock noon of any Saturday designated 
a half holiday, as aforesaid, a demand for acceptance or payment 
thereof shall not be made, and notice of protest or dishonor thereof 
shall not be given, until the next succeeding secular or business day: 
And provided, further, that when any person, firm, corporation, or com- 
pany shall, on any Saturday designated a half holiday, receive for col- 
lection any check, bill of exchange, draft or promissory note, such per- 
son, firm, corporation, or company shall not be deemed guilty of any neg- 
ligence or omission of duty, norincur any liability, in not presenting for 
payment or acceptance or collection such check, bill of exchange, draft 
or promissory note on that day. And provided further, That, in con- 
struing this section, every Saturday designated a half holiday shall, 
until twelve o’clock noon, be deemed a secular or business day; and 
the days and half holidays aforesaid, so designated as holidays and 
half holidays, shall be considered as public holidays and half holidays, 
for all purposes whatsoever as regards the transaction of business: 
And provided further, That nothing herein contained shall te con- 
strued to prevent or invalidate the entry, issuance, service, or execu- 
tion of any writ, summons, confession of judgment, or other legal 
process whatever, on any of the holidays or half holidays herein desig- 
nated as holidays; nor to prevent any bank from keeping its doors 
open, or transacting its business, on any of the said Saturday after- 
noons, if by a vote of its directors it shall elect to do so.’’ The 
Pennsylvania statute above referred to also provides that “‘all the days 
and half holidays herein designated as legal holidays shall be regarded 
as secular or business days, for all purposes than those mentioned in 
this act.’’ 

This statute declares that demand instruments shall not be pre- 
sented for payment on Saturday afternoon ‘‘for the purpose of pro- 
testing or otherwise holding liable any party to any bill, etc.’’ If the 
quoted words indicate the purpose and intent of this statute, then the 
statute undertakes merely to prescribe the manner in which a present- 
ment for payment must be made in order to lay the foundation for an 
action against a drawer or indorser, and it should not be construed as 
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prohibiting the payment of a check by a bank on Saturday afternoon, 
upon penalty of being responsible to the drawer for the amount in case 
he decides to recall the check and gives the bank notice, before bank- 
ing hours on Monday morning, to stop payment. 

In Robeson v. Pels, 202 Pa. 399, 51 Atl. Rep. 1028, it was held 

“that the Pennsylvania statute, above quoted, was confined in its oper- 
ations to matters expressly referred to in its provisions and had no 
application to ordinary contracts. Thus, the fact that a cablegram 
making an offer to sell certain goods was received on Saturday after- 
noon and did not extend the time which would ordinarily be allowed 
to accept such an offer, in the opinion it was said: ‘‘The act is by 
no means so broad as claimed: The holidays created by it are per- 
missible only, and its operative force is limited to transactions regard- 
ing payment, protest, etc., of commercial paper. The enacting words 
are, that eertain days shall, for all purposes whatever as regards the 
presenting for payment or acceptance, and as regards the protesting 
and giving notice of the dishonor of the bills of exchange, checks, 
drafts and promissory notes, made after the passage of this act, be 
treated and considered as the first days of the week, commonly called 
Sunday, and as public holidays and half holidays, etc. Expressio 
unius exclusio est alterius. It is true that in the same section it is 
also provided, further, that in construing this section, every Saturday 
designated a half holiday shall until twelve o’clock noon be deemed a 
secular or business day, and the days and half holidays aforesaid, so 
designated as holidays and half holidays shall be considered as pub- 
lic holidays for all purposes whatsoever as regards the transaction of 
business. But this is manifestly a reiteration from superabundant 
caution, of the intent to limit the holiday portion of Saturday to the 
afternoon, for it is immediately followed by a proviso that nothing in 
the act shall be construed to prevent or invalidate any legal process 
‘on any of the holidays or half holidays herein designated as holidays 
nor to prevent any bank from keeping its doors open or transacting its 
business on any of the said Saturday afternoons if, by a vote of its di- 
rectors, it shall elect todo so.’ This last clause is fully indicative of 
the purpose of the whole act, to relieve banks and others from the 
strict requirements of commercial law, as to demand, paymert, etc., 
of negotiable paper, if they choose to avail themselves of the permis- 
sion, but not to make it obligatory on them to do so, at least as to Sat- 
urday afternoons.’’ 

In considering the question presented it should ‘be remembered that 
each state has enacted its own holiday statute. These statutes vary 
as to the holidays designated and as tothe things which may not be 
done on such days, and those interested in the law of any particular 
state should consult the statutes of that state. 
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REVOCATION OF CHECK: BY DRAWER’S DEATH. 
Editor Banking Law Journal. New York, April, 1915. 
DEAR Srr:—We understand it to be the law that a bank’s authority to pay a 
check is revoked by the drawer’s death. What would be the bank’s liability, how- 
ever, in a case where a check is presented for payment after the death of the 


drawer and the bank pays it, not having received any notice of the drawer’s death? * 


It would not seem that a bank should make itself liable in any way in a case of 
this kind. Cases must often arise, especially in large banks, where a bank or its 
officers might not hear of the death of one of its depositors until several days after 
the death occurred. And, in the meantime, checks might be presented which had 
been signed by the drawer prior to his death and which the bank would not be 
justified in rejecting. We would appreciate it if you could refer to some decisions 
bearing on this question. Yours very truly, CaSHIER. 

Answer:—lIt is frequently said, in general terms, that the death of the 
drawer of a check, before its payment or certification by the drawee 
bank, revokes the bank’s authority to pay the check and that if the 
bank pays a check, after it has received notice of the drawer’s death, 
it makes the payment at its peril. Where, however, the check is paid 
by the bank in ignorance of the drawer’s death, the authorities agree 
that the bank is protected in making the payment. 

The cases in which the rule is applied that a bank acts at its peril, 
in paying a check after it has been notified of the drawer'’s death, 
usually involve a check which was delivered by the drawer to the 
payee as a gift. Under such circumstances, if the payee presents the 
check after the drawer’s death and payment is refused, it is held 
that, he cannot maintain an action against*the drawee bank for the 
amount of the check. Simmons v. Society, 31 Ohio St. 457; Tate v. 
Hilbert, 2 Vesey, Jr., (Eng.) 111. In Second National Bank v. 
Williams 13 Mich. 282, it appeared that a check was delivered by the 
drawer to the payee during the last illness of the drawer with in- 
structions to defray the funeral expenses of the drawer and pay the 
balance to his heirs. It was held that, the payee could not maintain 
an action against the drawee upon the drawee’s refusal to pay after 
the drawer’s death. And, if a drawee bank pays a check delivered 
by the drawer to the payee as a gift, which is not presented until 
after the death of the drawer, the bank, having knowledge of the 
drawer’s death, will be held liable for the amount to the drawer’s 
estate. Pullen v. Placer County Bank, 138 Cal. 169, 71 Pac. Rep. 
83. While cases of this kind state that the death of the drawer re- 
vokes the authority of the bank to pay the check, the conclusion which 
they reach is based. also upon the ground that the attempted gift is 
incomplete until the check is paid or certified by the drawee and that 
the death of the drawer before the payment or certification of the 
check, renders the gift incapable of completion. 

A different situation, however, arises where the check is paid by 
the drawee bank in ignorance of the death of the drawer. Ifadrawee 
bank pays a check drawn upon it in the usual course of business and 
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without notice of the death of the drawer, it will be protected in mak- 
ing such payment, irrespective of whether the check was delivered 
by way of gift or upon a valuable consideration, and the bank paying 
under such circumstances cannot be held liable for the amount of the 
check at the instance of the drawer’s personal representative. Drum 
v. Benton 13 App. Cases (D. C.) 245; Weiand’s Admr. v. State 
Nat. Bank, 112 Ky. 310, 65 S. W. Rep. 617 ; Brennan v. Merchants’ 
& Mfrs. Nat. Bank. 62 Mich. 343,28 N. W. Rep. 881. 

One of the most recent decisions on this question, in fact, one of 
the very few decisions in which the question of a bank’s liability 
paying a check without notice of the drawer’s death is directly passed 
upon, is Glennan v. Rochester Trust & Safe Dep. Co., decided by 
the New York Court of Appeals, June 3, 1913, and published in Volume 
30 of the BANKING LAw JouRNAL, p. 647. In this case it was squarely 
held that a bank is protected in paying a check in due course of 
business after the drawer’s death, where the payment is made without 
notice of the death. aoe 

BANK’S LIABILITY FOR NEGLIGENCE OF NOTARY. 


Editor Banking Law Journal. , Iowa, April, 1915. 
DEAR Str:—We will be pleased to receive information upon the following 
question as to a bank’s liability upon the collection of a note. A bank receives a 
promissory note from one of its correspondents for collection. On the day of 
maturity, this note is handed, by an officer of the bank, to the notary who usually 
handles such matters for the bank. No specific instructions are given to the 
notary in this particular case, but he understands that he is to take the usual steps 
required to collect the note. Through a mistake on the part of the notary, he 
fails to give notice of dishonor to the indorser. It appears that the maker is not 
financially good, and as the indorser is discharged by failure to give notice of dis- 
honor, the question arises as to the rights of the owner of the note. Is the col- 
lecting bank liable in such a case? In this case the notary to whom the note 
was delivered for protest, was not an officer of, or stockholder in, the bank. 
Very truly yours, CASHIER, 
Answer:—Upon the question whether a bank is liable for the acts of 
a notary employed by it to protest paper, there is a conflict of author- 
ity. The courts of New York and New Jersey have held that a bank 
which assumes the duty of collecting agent is liable to its principal for 
the default or neglect of a notary employed by it in making protest. 
Davey v. Jones, 13 Vroom (N. J.) 28; Ayrault v. Pacific Bank, 47 
N. Y. 570. 
In a case where a notary by mistake read an indorser’s name as 
‘* Frederick Darcy’’ instead of ‘‘ Frederick Davey,’’ and, in conse- 
quence of the mistake, the notice never reached the indorser, the 
court, in holding the bank liable, said: ‘‘ The notary, being the 
agent of the bank, is chargeable in law with the knowledge which 
the bank had, and must be presumed to have known who the indorser 
was. It was the duty of the agent, on behalf of his principal, to send 
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notice to Frederick Davey, apd his failure so to do must be treated as 
the negligence of the bank. A bank which assumes the duty of acol- 
lecting agent is absolutely liable for any negligence or default of a 
notary or correspondent, as well as of its own immediate servants in 
relation to it.’’ Davey v. Jones, 13 Vroom (N. J.) 28. Where.a bank 
delivered a bill of exchange toa notary the day before maturity and 
the notary protested it on that day, it was held that the bank was 
liable to the owner of the bill. American Express Co., v. Haire, 
21 Ind. 4. 

But the weight of authority on this question is to tHe effect that a 
bank is not liable for the negligence or misconduct of the notary, whose 
services it engages in protesting paper held by it for collection and 
that its responsibility in this regard terminates when it turns the in- 
strument over to a suitable notary for protest. The reason usually 
given for excusing a bank from liability for the negligent or wrong- 
ful acts of the notary acting for it in the protest of paper, is that the 
notary is not a mere agent or servant of the bank, but is a public 
officer sworn to discharge-his duties properly. Britton v. Niccolls, 
104 U.S. 757; May v. Jones, 88 Ga. 308, 14 S. E. Rep. 552; First 
Nat. Bank v. German Bank, 107 Ia. 543, 78 N. W. Rep. 195; Bowling 
v. Arthur, 34 Miss. 41. In giving its reasons why a bank is not liable 
for the negligent acts of a notary employed by it, the Supreme Court 
of Georgia has said: ‘‘ He is under a higher control than that of a prin- 
cipal. He owes duties to the public which must be the supreme law 
of his conduct. Consequently when he acts in his official capacity the 
bank no longer has control over him and cannot direct how his duties 
shall be done. If he is guilty of misfeasance in the performance of an 


official act the bank is not liable.’’ May v. Jones, supra. 
The Supreme Court of the United States, in passing on a question 
of liability of this character, has made the following statement: ‘‘ It 


is enough here that the notary was not, in this matter, the agent of the 
bankers. He was a public officer whose duties were prescribed by 
law ; and when the notes were placed in his hands in order that such 
steps should be taken by him as would bind the indorsers if the notes 
were not paid, he became the agent of the holder of the notes. For 
any failure on his part to perform his whole duty, he alone was liable ; 
the bankers were no more liable than they would have been for the 
unskilfulness of a lawyer of reputed ability and learning, to whcm 
they might have handed the notes for collection, in the conduct of a 
suit brought upon them. Britton v. Niccolls, 104 U. S. 757. 

It has been held that the fact that a notary to whom a bank de- 
livers a collection item for protest is an officer of the bank, dces not 
render the bank responsible for his defaults. May v. Jones, 88 Ga. 
308, 14 S. E. Rep. 552; First Nat. Bank v. German Bank, 107 Ia. 
543, 78 N. W. Rep. 195; Contra, Wood River Bank ‘v. First Nat. 
Bank, 36 Neb. 744, 55 N. W. Rep. 239. 
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CONVENTION OF NEW JERSEY BANKERS, 


The twelfth annual convention of the New Jersey Bankers Association was held at 
Atlantic City, May 14 and15. The convention, which met in the Music Room of the 
Hotel Chelsea was called to order by I. Snowden Haines, president of the association. 

Hon, Walter E. Edge, president of the Senate and acting Governor of New Jersey, 
made the address of welcome which was responded to by president Haines. Other ad- 
dresses were made by George M. La Monte. Commissioner of Banking and Insurance, 
and Benjamin Strong, Jr., Governor of the Federal Reserve Bank of New York on 
‘‘The Federal Reserve System.” 

One of the principal addresses was by George H. Kretz, Manager Foreign Depart- 
ment National Park Bank, New York, on ‘‘Bank Acceptances.’ It is a subject to which 
Mr. Kretz has devoted much study and his explanations were not only timely but re- 
ceived with marked attention. Mr. Kretz said: 

Accepting drafts is in harmony with the general scheme of banking to substitute 
the more current bank credit for that of the client thereby creating a wider market and 
easier neg tiability for an instrument of credit. It is an old business in Europe, where 
it is skilfully handled and plays a beneficial part in the economic life ; in this country 
the private banking firms, especially the international ones, have accepted drafts for 
many years to their profit, thereby providing at the same time desirable paper for short 
time investment. 

Our National and State Banks were until recently barred by law from entering 
this field and now that it has been opened to them they should neither rush madly in 
nor fear to tread. Above all, this is a legitimate branch of commercial banking. 

It requires as much prudence as is applied to other credit transactions; and as 
much as it is possible to do by law has been done to place restrictions for the sake of 
safety around it. 

The experienced acceptance banker who knows the possibilities of danger will guard 
himself against losses although even he will some times suffer them, for the risk 
of granting acceptances is by no means illusionary ; the compensation should there- 
fore include a margin to be set aside as reserve for losses. 

Unfortunately there is now a tendency to throw this newly given power of grant- 
ing credit on the bargain counter, so to speak, in order to attract business. For this 
purpose: acceptance commissions have been made very low at the start, that is, before 
there has been time to compare the yield of commissions with losses sustained. 

The only kind of acceptance provided for in the Federal Reserve Act is based on 
transactions resulting from the importation or exportation of goods. According to 
the amended Section 13 of that Act as published in circular No. 12 of the Federal 
Reserve Board—*‘ Any member bank may accept drafts or bills of exchange drawn 
upon it and growing out of transactions involving the importation or exportation of 
goods having not more than six months’ sight to run ; but no bank shall accept such 
bills to an amount equal at any time in the aggregate to more than one-half of its 
paid up and unimpaired capital stock and surplus, except by authority of the Federal 
Reserve Board, under such general regulations as said board may prescribe, but not 
to exceed the capital stock and surplus of such bank, and such regulations should 
apply to all banks alike, regardless of the amount of capital stock and surplus.” 

The same circular states the conditions under which member banks may accept, up 

“to 100 per cent. of their capital and surplus, drafts or bills of exchange growing out 
of transactions involving the importation or exportation of goods and having not more 
than six months’ sight to run as follows: ‘‘ Any member may accept drafts or bills of 
exchange drawn upon it, having not more than six months’ sight to run and grow- 
ing out of transactions involving the importation or exportation of goods up to an 
amount not exceeding the capital and surplus of such bank, provided that— 
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(1) ” Every such bank shall possess an unimpaired surplus of not less than 20 per 
cent of its paid-in capital. 

(2) Every such bank shall file formal application with the Federal Reserve Bank 
of its district, which shall report to the Federal Reserve Board upon the 
standing of such applicant, stating also whether the business and banking 
conditions prevailing in the district warrant the granting of such applications 
in said district. 

(3) Every such application shall first have been approved by the Federal Reserve 
Board. Approval of any such application may be rescinded and modifica- 
tions of this regulation may be made by the Federal Reserve Board upon notice 
of 90 days to the bank or banks thereby affected.” 

As the drafts are drawn against merchandise, they are self liquidating in them- 
selves because they are paid for at maturity out of the proceeds of the sale of the goods 
during the currency of the bill. 

The accepting bank gives the authority to draw on it by issuing a letter of credit 
wherein the conditions are named under which it obligates itself to accept. The credit 
states who is entitled to draw, it defines the merchandise as well as the corresponding 
documents to accompany the draft, it names a time limit for the shipment as well as 
for the date of the draft; the clearer and more complete all these and other points are 
made in the letter of credit, the better it will be, for the shipper, who must get the 
money from the bank in his city on the strength of the letter of credit, is often half the 
circumference of the globe away from the place where it is issued, therefore lack of pre- 
cision or of completeness in that important document can have grave consequences. It 
will always result in a refusal to honor the credit until the doubts are cleared away. 
Only banking institutions with a world-wide reputation whose signatures-are known 
everywhere and who have a well organized international service, all of which requires 
time and system to achieve, can write letters of credit which will be available anywhere. 
To lay a strong foundation is essential for this business; those who want to engage in 
international banking must not begrudge the time, the skill and the expense required 
for organization work; the hope to get quick results from spasmodic efforts is doomed 
to disappointment. 

Financial institutions in Europe are permitted to accept not only drafts based on 
commodities but also to grant so-called blank credits, available by drafts running for 
90 days or longer, secured by no collateral, therefore resting entirely on the confidence 
which the acceptor has in his customer. The purpose of the acceptance is to place in 
the hands of a merchant or manufacturer a paper which is readily discountable and 
which has a maturity sufficiently removed to allow for turning the underlying merchan- 
dise into money out of which to pay the obligation. 

The only manner in which the American national bank heretofore coild accom- 
modate its customers was by loan with or without collateral and, as the notes or drafts 
against which these loans were made had to be held to maturity by the banker, periods 
of easy and of tight money followed each other according to the movement of the crops 
and the conditi»n of trade generally throughout the country. . Therefore, the creation 
of acceptances by National and State Banks would not have helped much unless at the 
same time the possibility for discounting had been provided for ; this has been done 
by means of the Federal Reserve Banks where the assets of the member banks and of 
others may be re-discounted in order to form the basis of currency. The fact that 
certain classes of commercial paper are eligible for re-discounting in the Federal 
Reserve Banks makes them attactive investments on account of this liquidity. 

It stands to reason that as the purpose for giving an acceptance is to gain the time 
necessary for converting commodities into money, the bank’s client must be afforded 
the opportunity to do this. He, must, therefore, come into possession of the goods and 
be enabled to deal with them as required by the exigencies of the case. In other 
words, the bank must part with its collateral against a trust receipt which is not so 
effective a protection as many believe it to be. This is really the element of risk for 
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which an adequate commission should be charged, as virtually the transaction against 
a trust receipt resolves itself into an unsecured credit. 

Those in this country who defend low commissions by pointing to the small rates 
charged in London, overlook the fact that English Joint Stock Banks and the leading 
English bankers want cover for their acceptances and make exceptions only wherethey 
get andoubted guaranties from high standing financial institutions either in their own 
country or elsewhere. 

TRUST RECEIPT NOT AN ABSOLUTE TITLE TO PROPERTY. 

It would be going too far into details were I to read to you the general form of a 
trust receipt, especially as I have every reason to believe that all of you are familiar 
with that document. But, I do think it useful to dwell upon the limits to the protec- 
tion which that document gives. I therefore will read to you a letter which our bank’s 
attorney, Mr. Louis F. Doyle of New York wrote in March, 1913, to one of our corrs- 
spondents in Holland, as in that letter he states the matter clearly and concisely: 

‘The National Park Bank of New York has referred to me for reply your letter of 
the 25th of February enclosing a form of trust receipt for merchandise and making in- 
quiries as to the effect of this document. 

‘In reply to these inquiries I have to say first, that trust receipts substantially in 
the form used by the National Park Bank are.in very common use among banks and 
bankers in this city and elsewhere in the United States and the rights and obligations 
arising out of them are well understood and settled by the decisions of our courts, but 
they are not in this state or I think in the states generally fixed by any express statute. 
The effect of such an instrument is, as indicated by its terms, that merchandise is de- 
livered to the person signing the receipt, without intention to transfer to him the own- 
ership thereof but simply te permit him to take possession of the goods from the ware- 
house or steamship or elsewhere to exhibit them tothe purchasers and make sales of the 
merchandise, with immediate accountability for the proceeds. The person receiving 
merchandise under these conditions holds it as agent or trustee for the bank and in case 
of misappropriating it or failing to account for the proceeds would in many cases be 
liable to criminal prosecution. ‘The reliance, however, is generally upon the character, 
honesty and good faith of the merchant who signs the trust receipt rather than upon 
any legal liability. Moreover, as the delivery of the goods upon a trust receipt enables 
the person receiving them to take them into his possession with all the appearance of 
ownership, any third person who purchases the goods or receives them in pledge from 
the signer of the trust receipt, without knowledge that they are held under a trust re- 
ceipt, can retain them to the extent of his interest even as against the bank or actual 
owner who has delivered them upon trust receipts. In case of bankruptcy or insolvency 
of the siguer of the trust receipt the owner of the property.would have a right to re- 
claim it against a trustee in bankruptcy or against the interests of general creditors but 
not as against any persons who had obtained a specific lien on the property without 
knowledge of the existence of the trust receipt.” 

From this you will see what care must be exercised before engaging to accept for 
anybody; after the acceptance has been once affixed, however, its validity must be un- 
assailable if this country is to realize its ambition to become the rival of London and 
of the other large European financial centres. If in the money markets of the world, 
the American acceptance should ever be looked upon with doubt as to its good faith or 
validity under the laws of the United States, a credit on an American bank would not 
be wanted. 

The London acceptance is the standard in all parts of the world because it rests 
on the foundation of generations of honorable dealing and because every merchant, no 
matter where he does business, knows, that the London acceptance is unequivocal] and 
above dispute. 

This was forcibly demonstrated in the year 1910 after the gigantic frauds of Knight- 
Yancey and Company of Decatur, Alabama and of Steele Miller and Company, of 
Corinth, Mississippi, which two firms had succeeded in obtaining acceptances against 
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fraudulent bills of lading to the extent of about $15,000,000, most of it being in Liver- 

pool and London. Before maturity the acceptors became aware of the fraud and 
although the question arose whether under those circumstances they would be bound 
to pay at maturity, the banks, bankers and merchants decidéd amongst themselves that 
every acceptance must be paid or else the acceptor declare himself bankrupt. There 
were cases of cotton firms which had to be helped by their banks to take care of their 
acceptances and while some of them lost their entire fortune, their acceptance was paid 
at maturity. 

This, of course, does not preclude the acceptor from seeking redress in the courts, 
but it gave one more proof to the world that a bona fide holder of an English accept- 
ance has one of the most desirable commercial papers that can be imagined. 

CONDITIONAL OR UNCONDITIONAL ACCEPTANCES. 

Let me point out that these fraudulently issued drafts bore on their faces reference 
to the shipment against which they were drawn and to mention that in this country 
such a draft is still open to question as being conditional. The present legal aspect of 
this matter has been given to me under date of May 12, 1915, by our attorney, Mr. 
Louis F. Doyle. The specific cases referred to by him were the suit of Messrs. A. 
Hannay & Co., versus Guaranty Trust Company of New York and another suit by 
Guaranty Trust Company, New York, versus Messrs. A. Hannay & Co,, Liverpool, 
and about the decision in these cases, Mr. Doyle writes :— 

‘*In the Hannay-Guaranty Trust Company case the drafts contained in addition 
to the usual form, the words ‘Charge the same to the account of RS M I one hundred 
bales of cotton’. In the first decision of the United States Circuit Court (Hannay v. 
Guaranty Trust Company 187 Fed. Rep. 686) it was held that this made the draft a 

conditional one, i. e, the order to pay being conditioned upon receipt of one hundred 
bales of cotton or valid documents therefor, and that the acceptance of the draft was 
likewise conditional and the acceptor who had paid, on finding that the documents were 
spurious, could recover back the money from the payee.” 

‘*In the second case, Guaranty Trust Co., v. Hannay,210 Fed. Rep. 810, anew element 
was introduced by showing that the transaction was one governed by the law of England 
and that under the law of England the draft and the acceptance, although containing 
the words above mentioned, were not conditional and therefore that the money could 
not be recovered back. This appears to leave the law of the United States to the effect 
that a draft in the form mentioned is a conditional draft and a general acceptance of 
it is affected by the same condition. The first decision in the Hannay case (holding the 
draft and «acceptance conditional) was a decision of a single judge and has never 
been reviewed on appeal”. 

I shall feel satisfied if in these necessarily fragmentary remarks you will have found 
something to interest you to the extent of stimulating a further study of this important 
subject. In this hope [ thank you for the attention with which you have listened to me. 


Fred W. Ellsworth, of the Guaranty Trust Company of New York, also delivered 
an address on ‘‘Bank Publicity,” in which he told bankers why they should advertise, 
saying in part: 

‘‘No problem common to all banking institutions receives more study than does 
the problem of how to make the bank grow. No man who has red blood in his veins is 
content to have his business remain at a standstill; and especially is this true of the 
banker. It was relatively only a few years ago when practically all bankers ‘honestly be- 
lieved that it was unethical to solicit business. It was considered the height of treason 
to the established traditions of the business for a banker in any way to express or dis- 
play an active desire for new accounts. Today, however, the progressive banker hasset 
aside precedent and tradition and believes in making known to his neighbors the advan- 
tages and facilities which he has to offer. And did you ever stop to think that in so 
doing he helps not only himself but his neighbor also? 

‘‘Let us, for instance, consider a concrete case. Here isa bank, located of course 
on the main street of the town. It has a thoroughly equipped office, a commodious 
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building, efficient officers and clerks, ample capital, large surplus, a clean history and 
a strong board of directors. The bank is capable of handling household accounts for 
people of the town, issuing cancelled vouchers once a month which, as you all know, 
constitute an automatic receipt for every bill paid; it has the facilities for keeping an 
accurate record of business accounts for merchants and manufacturers; it issues trav- 
elers’ checks for those who desire to make business or pleasure trips; it is prepared to 
make loans to those who desire them and are entitled to credit. In a word, it is pre- 
pared to render a service to the com:nunity which is a necessary service and which can 
be obtained only at a bank. Some of these facilities are absolutely unknown to the av- 
erage man. Isthere any earthly reason why this information should be concealed? On 
the otherhand are there not numberless reasons why the bank should tell the people of 
the town just exactly what it has and what it can do for them? * * * I honestly be- 
lieve it is the duty of the bank to advertise. And when I say duty I mean exactly what 
I say, for the bank is the one that has the information; the public needs this informa- 
tion; both the publicand the bank will profit by its dissemination; therefore, the bank 
owes it to the public to advertise.” 


me 


CORN EXCHANGE NATIONAL BANK, PHILADELPHIA. 


Charles S. Calwell, president of the Corn Exchange National Bank, Philadelphia, 
has formulated a plan which he believes will not only stimulate but tend to reward 
efficiency among the employees of his institution and be generally adopted by the bank- 
ing fraternity. To carry out this plan the directors have set aside $10,000 as an effici- 
ency fund to be divided among the 120 men and women of the bank (excepting officers) 
on December 31, 1915. Payments will be in the form of extra salaries, not based on 

. present salaries, but entirely for efficiency in handling the details of the bank’s business. 


The fund will be distributed by a committee of the board, acting with the officers of 
the bank. This committee will not confine itself to any set rules but will, in a general 
way, make the distribution on general efficiency, such as attendance, promptness, 
courtesy, accuracy, speed, improvement in personal work, new business, etc., each one 
being credited with a certain percentage. 


—— —— 


MISSISSIPPI VALLEY TRUST COMPANY. 


Another important addition was recently made to the directorate of the Mississippi 
Valley Trust Company of St. Louis, by electing George A. Mahan, of Hannibal, amem- 
ber of the board. Mr. Mahan is one of the best known lawyers and business men in 
Missouri, and on several occasions has been urged to become a candidate for governor 
Being a great admirer of Mark Twain, he purchased his old home and presented it to 
the city of Hannibal, to be kept as ‘tan example to the young men of America.” He 
was very active in the campaign which resulted in the establishment of the present 
Federal Reserve banking system. He was also an active member of the commission 
which framed the new banking law recently enacted by the Missouri legislature. 





A WORTHY CANDIDATE. 


Banks and bankers of Brooklyn are urging the name of Alexander C. Snyder, vice- 
president of the Broadway Trust Company of New York, for Treasurer of the New York 
State Bankers Association, which convenes next month in Saratoga. Sixteen years ago 
Mr. Snyder became director and vice-president of the Flatbush Trust Company, and 
when this company was taken over by the Broadway Trust Company he continued as an 
officer. 

Mr. Snyder recently acted as treasurer of the Brooklyn Historical Pageant, and is 
well known among business and banking circles. 
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THE TRUST COMPANY SECTION BANQUET. 


The fifth annual banquet of the Trust Company Section of the American Bankers 
Association was held on May 7 at the Waldorf-Astoria, New York City. Fully seven hun- 
dred members and guests from all sections of the country were present. The plans for 
haudling the convention were so almirably managed by secretary Philip S. Babeock 
that it was in every respect a great success. 

Robert C. Smith, K. C., a leading lawyer of Montreal, made a brief eddress say- 
ing, among other things, that be would be very careful in avoiding any reference to 
war topics, and devoted some of his time to scolding humorously the financiers present 
for having created a new type of lawyer, the promoter lawyer, who, he said, was ‘‘fear- 
fully and wonderfully made.” He also congratulated the United States on the hundred 
years peace it had maintained with England. 

The principal address was by James M. Beck, former assistant Attorney General 
of the United States. His subject was ‘‘The United States,” saying in part: 

*‘T address you at a time when it is embarrassing for anybody to say anything. If 
there ever was a time to which the saying, ‘Silence is golden,’ applied, it is the present. 
Our Government faces a situation which is perhaps more critical than any that has 
arisen during the war. We are all filled with horror at the disaster which we have 
learned of today, and perhaps many of us, with a measure of apprehension. 

“The state of mind we should seek to be in can be illustrated by an incident in the 
life of our great President, McKinley. Shortly after the unfortunate happening in the 
harbor of Havana, when public agitation was running high, members of a commercial 
board of Cincinnati, 1 think it was, decided it was incumbent upon them to express to 
the President their feeling that the Government ought to take immediate action 

‘“‘When they had come into his inner room and he was stout to 1ccive them, 
President McKinley interrupted for a moment and said he had just been informed 
that Captain Sigsbee of the Maire had arrived and would like to speak to him ke- 
fore he addressed them. Captain Sigsbee entered the recom and McKinley greeted 
him cordially, and then in a tone which was so marked that no one in the room 
could escape the significance he meant to convey, the President said to him, Captain 
Sigsbee, you never did a better thing in your life when you asked the American peo- 
ple to suspend judgment on this matter until the facts could be learned.’ 

‘That is the spirit we ought to show in this catastrophe, which has come nearer 
to us than anything which has yet happened in this war. At this time it is well for 
us to remember the words of President Wilson about ‘rocking the boat.’ In this period 
of excitement everyone should take care to do nothing that might rock the boat. 
But if we refrain carefully from rocking the boat, we have a right to expect that the 
captain on tae bridge shall not sleep at his job. The captain and the crew must be 
alert to manage safely the course of the ship through the turbulent waters on which 
it has suddenly entered. 

‘Let us be patient, therefore, until] we are in possession of the full facts. We 
have not them yet. And in the meantime let us have confidence in the spirit ex- 
pressed im the broad, brave, heroic resolution of our State Department. 

**In the barnyard of the international States, if I may put it so, there is no more 
thoroughly domesticated bird than the American eagle. But it will be well to remem- 
ber not to try to pull too many feathers out of his tail.” 

The principal part of the address was devoted to a comparison of the international 
situation which faced the United States at the beginning of its history with the ele- 
ments in the same situation as they exist today with reference to the European war. 





MECHANICS & METALS NATIONAL BANK 


MECHANICS & METALS NATIONAL BANK IN ITS NEW 
HOME. 


The Mechanics & Metals National Bank of the City of New York is now fully set- 
tled in its new home, No. 20 Nassau street, in the building formerly occupied by the 


GATES W. McGARRAH, President. 


Fourth National Bank, which was taken over by the Mechanics & Metals in 1914. The 
removal of the books, cash and securitie< from the bank’s former home at Nu. 50 Wall 
street was made on Saturday, April 28, and so admirably wa; the affair handled that 
on Monday, April 30, business was going on in ths ne v quarters as smoothly as if the 
bank had always been located there. The building although known as 20 Nassau st.eet 
in reality covers the entire block on Nassau street from Pine to Cedar street, and is 





316 THE BANKING LAW JOURNAL 


opposite the new Equitable Building which is directly across from the broad steps lead- 
ing up to the main entrance. 

On entering the banking room the first exclamation is one of surprise at its great 
size. It contains 10,500:sqaare feet of open space and is probably one of, if not the 
largest room of its kind in the United States. The customers’ or public lobby ex: 
tends 150 feet on Nassau street and is 30 feet wide. The working force is separated 
from the public by a screen of old English oak and bronze and the walls of the entire 
room are finished with a panelling of old English oak reaching from the floor to the 
ceiling. The furniture is also of oak giving an impression of homelike quietness and 
dignity combined. 

A very pleasant feature of the banking room is noted when it is seen that the offi- 
cers’ quarters are entirely open to the visiting public, every officer of the bank being 


MAIN ENTRANCE 20 NASSAU STREET. 


in plain view. ‘They occupy a space of about 39 feet wide by 70 feet deep, which gives 
each officer ample room to transact his part of the business of the institution without 
encroaching upon his colleague. In the rear of the officers’ quarters is the directors’ 
room and leading off that is an executive room, smaller but finished in the same hand- 
some tone. 

Under the floor of the maity banking room are the Foreign Exchange, Certification, 
Collection and Transfer departments, as well as the Note Teller and the Coupon de- 
partment. Half of the floor above the main room is occupied by bookkeepers and other 
clerks who do not come in contact with the public-or whose preSeticeis not necessary on 
the main floor. The Mechanics & Metals now has a home in-kéeping with its size and 
importance, befitting an institution which has made a name and place among the lead- 
ing banks in .this country. « 


vik 
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The Mechanics & Metals National Bank is one of the oldest banking institutions 
in New York having been founded in 1810 as the Mechanics Bank. Until 1913 it oc 
cupied its original site at 33 Wall street, which was historic as having been the site of 
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the home of Alexander Hamilton. 
According to its statement at the close of business on May 1, 1915, the bank has 
individual deposits amounting to $75,124,812, with bank deposits of $52,653,253, 
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total of $127,778,066, and total resources of $148,986,294, which is an increase in 


deposits since the last comptroller’s call of March 4 of nearly $18,C€00,000. The officers 
are as follows: Gates W. McGarrah, president; Nicholas F. Palmer, Frank O. Roe, 
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Walter F. Albertsen, Harry H. Pond, Samuel S. Campbell, vice-presidents; Joseph S. 
House, cashier; John Robinson, Ernest W. Davenport, assistant cashiers; North Me 
Lean, manager foreign department. 
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BANK OF THE MANHATTAN COMPANY, NEW YORK. 


EVOLUTION OF ONE OF NEW YORK’S LEADING BANKING INSTITUTIONS. 


Readers of the Banxine Law Journat and others as well, who would like to see 
how New York looked over a century ago and compare it with what it is today should 
not fail to see and read, the booklets recently issued by the Bank of Manhattan Com- 
pany of New York City. There are three of them. The first is devoted to the ‘‘Origin, 
History and Progress of the Manhattan Company;” the second gives pictures and 
sketches of historic buildings erected from 1800, and the third and last describes the 
‘Ships and Shipping of old New York.” 

Probably the most interesting of the series is the one describing the origin of the 
bank, and ‘‘thereby hangs a tale.” Something over a century ago—to be exact, in the 
year 1799—there were only two banks in all New York State and both of them were in 


Courtesy of Bank of the Manhattan Company. 


WALL STREET LOOKING EAST FROM WILLIAM STREET, 1798. 
The year before the Manhattan Company was chartered. 


New York City. One of these was the Bank New York and the other was the New York 
branch of the first Bank of the United States. Business interests in the city, however, 
were jealous of this monopoly in banking, which was to an extent political, as Alex- 
ander Hamilton and the Federals were in contro] of the Legislature, and their policy 
seems to have been to prevent the issuing of any more bank charters. There were 
many influential business men who opposed this policy, believing that New York was 
large enough and its business great enough to support more than one bank. This fac- 
tion was headed by Aaron Burr. 

In 1798 a severe yellow fever epidemic broke out in New York City which was at- 
tributed to the inferior water in use. An association of individuals was organized with 
a capital of $2,000,000 for the purpose of supplying the city with pure and wholesome 
water. The leader of this movement was Burr. The Legislature was applied to for a 
charter in the name of the Manhattan Company, and after considerable opposition it 
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was granted. The charter contained a clause permitting the company ‘‘to employ all 
surplus capital in the purchase of public or other stock or in any other monied transac- 
tions or operations,” etc., and it was under this clause which was inserted, it is claimed, 
by the ingenuity of Burr, that the company eventually began a banking business that 
has grown to be one of the most important in the Metropolis today. In passing it is 
worthy of note, that many believed the activity of Burr in this matter was one of the 
prime factors leading up to the unfortunate due) between him and Hamilton which re- 
sulted in the death of the latter. Be that as it may, a house was purchased on the site 
of what is now No. 40 Wall street in which, on September 1, 1799, the Bank of the 
Manhattan Company began business. 

Not the least valuable of the series of bookiets is the one entitled ‘‘Ships and Ship- 
ing of Old New York.” It gives a brief history of the commerce of New York from the 
founding of the city up to 1860. The story here depicted of the merchants and sailors 
who built up the city with the wealth brought from foreign lands reads more like a ro- 


r 
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WALL STREET, 1803, LOOKING EAST FROM WILLIAM STREET, 


mance than stern reality. Pictures are given of Astor, Vanderbilt, Grinnell, Low, Col. 
lins and others who were instrumental in building up New York’s great maritime trade, 
and also are shown some of the famous ships which ‘‘sailed the seas o’er” in those days. 

The series would not be complete without a reference to the historic buildings 
which had been erected and were in existence in what is now Greater New York, long 
prior to the time when the Manhattan Company was organized. In this booklet is food 
on which the antiquarian can fatten and the lover of the quaint and curious can be filled 
to repletion. Here can be seen the old Schenck Crooke house, built in 1656, by one of 
the sturdy old Dutch settlers who were the first to open up and develop what has be 
come the second greatest city in the world. It stands on a little island near Bergen 
Beach, in Brooklyn, and is the oldest house in New York State. The Macomb mansion, 
built in 1693, is also shown. It is on 230th street, west of Broadway, and is said to be 
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one of the best preserved landmarks in what is now the Bronx. The Friends’ Meeting 
House, built at Flushing, N. Y., in 1695 is also pictured, and Fraunces Tavern, corner 
of Broad and Pearl streets, New York City, is also faithfully portrayed. It was here 
that Washington bade farewell to his generals in 1783. Among other famous buildings 
given is the Jumel mansion built in 1765, at 160th street and Edgecombe avenue New 
York City. It was used by Washington as headquarters for a time in 1776. Also can 
be seen the banking centre of New York in 1798, in which appears the building after- 
wards occupied by the Manhattan Bank. 

Views. are also given of the old reservoir which stood at the corner of Centre and 
Reade streets and the old wooden water pipes and an old water gate dug up in 1900. 
The bank has issued these booklets and presents them with compliments, believing they 
will find a permanent place in every library. 


A. B. A. TRAVELERS’ CHECKS. 


The attention of bankers is directed to an announce: ment of the Bankers Trust 
Company on page 359 in regard to the exhibit at the Panama-Pacific Exposition in the 
interests of the American Bankers Association Travelers’ (‘‘A. B. A.”) Cheques. As 
announced, bankers are invited not only to visit the exhibit, but to register, in order 
that they may keep in touch with friends while in San Francisco. A card index system 
of registration is being maintained. A cordial welcome will be extended to visiting 
bankers and their friends by George G. Thomson, secretary of the Bankers Trust Com- 
pany, who is in charge of the exhibit, and who expects to remain throughout the term 
of the exposition. 

Flying high over the street in front of the forty-foot model of the Bankers Trust 
Company building is a huge ‘‘A. B. A.” Cheque with a group of life-size plaster figures 
“seeing the Exposition.” In the office part of the exhibit are many interesting pictures, 


and an enlarged fac-simile ofan ‘‘A. B. A.” Cheque, representing graphically how the 
cheque should be signed, countersigned, and filled out, and calling attention to the 
values in various foreign moneys. This fac-simile and diagram is six feet across, the 
cheque alone being a four-foot photographic enlargement of an *‘A. B. A.~’ Cheque. 





N. W. HALSEY & CO., 49 WALL STREET, NEW YORK. 


N. W. Halsey & Co., report that the new business of the Pacific Gas & Electric Com- 
pany for the first three months of 1915 has shown a net gain of 8,123 new customers as 
compared with 4,096 new customers for the same period of 1914. 

The outstanding balance of $1,500,000 of the Company’s one year 5 4% Notes has 
been called for redemption on May 22, 1915. 

Net earnings in 1914 represent a margin of safety of 115 ¢ over bond interest. In 
the nine years ended December 31st, 1914, the net earnings of the company, after bond 
interest, have aggregated $25,896.652. Of this amount but 22 4 was paid out in divi- 
dends, the remainder, 78 ¢, was reinvested in the property applied in the reduction of 
funded debt or expended for other corporate purposes. 


FIRST NATIONAL BANK OF BOSTON. 

In its letter of May 15, this bank refers to business conditions in New England 
as follows: 

In general, the mills and shops of New England are somewhat busier, greater activ- 
ity in certain textiles and in war supply-producing piants being nearly offset by pro- 
nounced depression in other lines—notably shoe manufacturing. Relaxation of rigid 
economy has not yet progressed far enough to stimulate retail] trade to anything like 
normal proportions. With easy money conditions, good crop prospects, the feeling in 
this section is that New England business, barring foreign complications, will continue 
to mend gradually. 
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NEW YORK STATE BANKERS ASSOCIATION TOUR TO THE 
A. B. A. CONVENTION AT SEATTLE. 


The Transportation Committee of the N. Y. State Bankers Association announces 
that arrangements have been perfected for four tours to the forty-first convention of 
the American Bankers Association, to be held in Seattle, Wash., during the week of 
September 6. These tours will be via the New York Central lines and include side 
trips to San Francisco, San Diego and all other places of interest en route. The tours 
will be known as ‘‘A” (Red Section). -‘B” (White Section). “‘C” (Blue Section), and 
*D” (Green Section). The tours, in part, are as follows. Full particulars can be ob- 
tained by addressing the chairman of the Transportation Committee named below: 

The Red Section will leave New York Saturday, August 28th, stopping at principal 
cities en route, and arriving at Glacier National Park on the evening of August 31st. 
Two days will be spent in a tour of this park, the most recently acquired of Uncle 
Sam’s great National resarvations. From Glacier National Park the party will pro- 
ceed to Spokane, reaching there September 3d. Here the party will be the guests of 
the Spokane Clearing House Association. It is a twelve hour ride from Spokane to 
Seattle, where the party will arrive the morning of September 4th. 

The White Section will leave New York August 28th for the tour of the Canadian 
Rockies, stopping at principal points en route. Banff, the gateway of the Canadian 
National Park, will be reached September Ist. The day will be spent there. Stops 
will also be made at Iuake Louise, Field and Glacier, in the heart of the Canadian Rock- 
ies. The train will arrive at Vancouver on the evening of September 4th. The follow- 
ing morning the Canadian Pacific steamer will be boarded for the trip to Seattle, mak- 
ing a brief stop at Victoria, arriving at Seattle at 9 p. m., September 5th. From Seat- 
tle the tour will follow exactly the route, dates and embrace the special features includ- 
ed in Tour “A.” 

The Blue Section will leave New York August 30th. making a tour of Glacier Na- 
tional Park (the same as outlined under the schedule of Tour ‘‘A”). From Glacier 
National Park the train will proceed direct to Seattle, arriving 8.15 p. m., September 
5th. This special will also accompany Tours ‘‘A” and ‘*B” from Seattle, making the 
same stops and including the same special features until the departure from San Ber- 
nardino on September 22d. 

The Green Section will leave New York on September 2d on the schedule of the 
Twentieth Century Limited. Thissection is run for the special accommodation of those 
who cannot spare the time to make side trips en route, and will proceed direct to Seat- 
tle via the C. M. & St. P. R. R., arriving at that point on the morning of September 
6th, the day the convention opens. At the close of the convention this special will fol- 
low exactly the same route, dates and embrace the special features included in Tours 
“A” and *‘B”. 

The Transportation Committee of the New York State Bankers’ Association for 1915 
is asfollows: George E. Lewis, assistant cashier Hanover Nationa] Bank New York (chair- 
man); Ralph Croy, assistant to president Bank of Buffalo, Buffalo, N. Y.; George C. 
Clarabut, cashier Farmers National Bank, Rome, N. Y.;: David H. Pierson, cashier 
Bank of Manhattan Company, New York; Jacob H. Herzog, vice-president National 
Commercial Bank, Albany, N. Y. 

Applications tor reservations on any of these trains should be addressed to W. J. 
Henry, secretary N. Y. State Bankers Association, 11 Pine street, N. Y. City, any 


member of the Transportation Committee or any representative of the N. Y. Central 
lines. 





BANK OF NEW YORK, NATIONAL BANKING ASSOCIATION 


CHARLES OLNEY. 


It was said a few years ago, by one of the most prominent bankers of New York, 
that what success he had achieved in life was due to his *shammerirg on cne anvil.” 

While this little epigram did not emanate from the subject of this sketch it is ap- 
plicable to his career; as on May 6, 1915, Charles Olney, vice president of the Bank of 


CHARLES OLNEY. 
Vice-President of the Bank of New York, National Banking Association. 


New York, National Banking Association, passed the fiftieth anniversary of his contin- 
uous services in that institution. 

He entered the bank on May 6, 1865, when a lad of 16, as messenger. His father, 
having been a school teacher, his training taught him application and diligence, which 
soon attracted the attention of the management of the bank, and as each department 
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was mastered he was advanced through the various positions to the one he now holds. 
He was rewarded with his first official position, that of second assistant cashier, Aug- 
ust 30, 1881; assistant cashier January 12, 1882; cashier December 6, 1892 and elected 
vice-president December 28, 1909. 

As an appreciation of Mr. Olney’s half century of faithful services the directors 
presented him, on May 6, with a beautiful loving solid silver pitcher some 22 inches in 
height, and on the same date his fellow officers tendered him a dinner, and as a further 
token of their esteem, presented him with a bronze statue of Michael Angelo’s ‘‘David” 
by Moreau, the French sculptor. 

Mr. Olney’s career is an example of what can be accomplished through energy, am- 
bition and close application to business: coupled with some ability. The JourNnaL 
wishes Mr. Olney many more years of health, life and success. 


ANNUAL MEETING N. Y. CHAPTER, A. I. B. 


The annual meeting of New York Chapter, American Institute of Banking 
was held Thursday evening, May 13. President C. Howard Wolfe presided and after 
reviewing the accomplishments of the year, announced that 66 men had successfully 
completed the first year’s work and that 98 men had passed the final examinations. 

The prize of $25 in gold, offered by James G. Cannon, for the best essay on ‘‘The 
Probabie Effect of the Federal Reserve Act on New York as a Banking Center,” was 
awarded to Frederick T. Bolan, of the National Bank of Commerce. and honorable 
mention was accorded to Robert Stiles of the United States Mortgage & Trust Com- 
pany. Mr. Cannon made the presentation address and paid high tribute to the 17 
men who submitted papers. 

J. E. Rovensky, assistant cashier of the National Bank of Commerce, addressed 
the members on ‘‘What the Institute has done for Institute Men.” His talk, which 
consisted of concrete examples of men who had been given a broad outlook through 
the Institute was particularly timely and inspiring. 

The following officers were elected for the ensuing year: President, J. A. Sea- 
borg, of the Bankers Trust Co.; first vice-president, B. P. Robbins, of the National 
Park Bank; second vice-president, C. F. Manchon, of the Union Exehange National 
Bank; treasurer, L. H. Ohirogge, of the National Park Bank; chief consul, B. S. Mil- 
lar, of the Chemical National Bank; secretary of the board of consuls, P. B. Menagh, 
of the National Newark Banking Co. 











IMPORTANT BANK CHANGE IN BUFFALO. 


According to a recent report, the Bank of Buffalo, N. Y., has acquired control of 
the Commonwealth Trust Company of that city, Elliott C. McDougal, president of 
the Bank of Buffalo, having been elected president of the trust company. The Common- 
wealth Trust was established in 1903. Its last statementtothe N.Y. Bank Superintendent 
shows capital $500,000; surplus $350,000 and about $9,000,000 deposits. Mr. McDougal 


is now president of three local institutions, the combined deposits of which amcunt to 
over $25,000,000. 





CORN EXCHANGE BANK, NEW YORK. 

President Frew, of the Corn Exchange Bank, announces the recent appointment of 
Frederick K. Lister as an assistant cashier. Mr. Lister was formerly an assistant 
cashier of the Fourth National Bank, but when that institution was taken over by the 


Mechanics & Metals National, he went to the Corn Exchange and has been with that 
bank ever since. 











FIRST NATIONAL BANK, PHILADELPHIA 


WILLIAM A. LAW, PRESIDENT OF THE FIRST NATIONAL 
BANK, PHILADELPHIA. 


At a recent meeting of the board of directors of the First?National Bank of Phila- 
delphia, William A. Law, for some time first vice-president of the bank, was elected 
president to fill the vacancy caused by the resignation of J. Tatnall Lea, who retired 
from the office a this own volition in order to take a much needed rest. 


Mr. Lea, how- 
ever, was made chairman of the board. 


WILLIAM A. LAW. 


President Ameriean Bankers Association. 


Mr. Law, although a comparatively young man, has been prominently identified 
with banking interests in Philadelphia and elsewhere for many years. He is a native 
of South Carolina. He came to Philadelphia in 1903 and took the position of assistant 
cashier in what was then the Merchants National Bank. His promotion was rapid 
and he soon reached the presidency, which position he filled when the Merchants was 
taken over by the First National in 1910. He entered the latter institution as first 
vice-president which office he has held up to the time of his recent promotion. 


He was 
elected President of the American Bankers Association at Richmond 
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FIRST NATIONAL BANK, ST. PAUL, MINN. 


FIRST NATIONAL BANK, ST. PAUL, MINN. 


MAMMOTH CORN SHOW NOW UNDER WAY. 


As announced on Feb. 17th last, the First National Bank of St. Paul is now send- 
ing out full information to all the bankers in the Northwest relative to the big ‘‘ First 
National ” Corn Show, to be held under the auspices of the First National Bank of St. 
Paul, in that city, Dec 1 to 31, 1915. 

The show will be an open competition for Minnesota, North and South Dakota, 
Montana, Washington, Oregon and Idaho. The states will not compete witii each 
other, but the entire territory is divided into thirty districts, the competition being 
confined to districts. The following is the manner in which the states lave been 
divided: Minnesota,6 districts; North Dakota, 6; South Dakota, 6; Montana, 6: Wash- 
ington, 3; Oregon, 2, and Idaho, 1. 

TO BE LARGEST CORN SHOW. 

This ‘‘ First National” Corn Show will be the largest exclusive corn show ever 
held in the Northwest. A total of 120 attractive loving cups will be offered as prizes 
at the show. Thirty large silver loving cups will be offered as first prizes to farmers 
displaying the finest collection of ten ears of any variety of corn grown within each 
district. The second prize will consist of golden bronze cups. 


BOYS’ MAMMOTH CORN SHOW. 


In line with James J. Hill's well known sentiments regarding the importance of 


the part taken by farmers’ sons in the development of farm lands in the Northwest, 
a special feature of this show will be the Boys’ Corn Raising Competition. 

Farmer boys from each district in the states named will be awarded for first prize 
the same valuable silver cups as are offered the adult exhibitor. The second prize 
will consist of handsome golden bronze cups beautifully engraved. 

“Corn and cattle contribute capital for bigger bank balances” is a slogan that. has 
been adopted by the First National Bank of St. Paul in its laudable efforts to uid in 
the development of corn raising in the states named, and this show is a part of the ex- 
tensive live stock raising campaign that has been outlined by Mr. Hill. Realizing the 
necessity for corn to the growing of the live stock industry of the Northwest it has been 
decided to make corn growing one of the features of the campaign. 

The First National Bank of St. Paul is one of the leading banks of the great north- 
west. It has among its directors some of the most prominent railroad and business 
men and bankers in the countryamong whom are James J. Hill, chairman of the Board 
of Directors of the Great Northern Railroad, Louis W. Hill, President of the Great 
Northern and chairman of the board of directors of the bank. The bank has a capital 
of $3,000,000 and surplus of $2,000,000. It recently moved into its new home in the 
Great Northern building, a view of which we present on opposite page. The officers 
of the bank are: 

Louis W. Hill, Chairman Board of Directors; Everett H. Bailey, President; Cyrus 
P. Brown, Vice President; Edward O. Rice, Vice President; Otto M. Nelson, Vice- 
President; Charles H Buckley, Cashier; Edwin Mott, Assistant Cashier; Henry B. 
House, Assistant Cashier; Charles E. Gall, Assistant Cashier. Directors are: James J. 
Hill, Chas. W. Ames, Everett H. Bailey, Louis W. Hill, Cyrus P. Brown, Theo. A. 
Schulze, Charles W. Gordon, E. N. Saunders, Jr., Albert L. Ordean, David C. Shep- 
ard, If, Watson P. Davidson, Walter Butler, Richard A. Jackson, John J. Toomey, 
William B. Dean, Albert N. Rose, James T. Clark, George T. Slade, Hale Holden, 
Jule M. Hannaford, Pierce L. Howe, Otis Everett, Martin R. Brown. 
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HARRY J. KESER. 


Among the Americans who lost their lives when the Lusitania was sunk by a Ger- 
man submarine on May 7, was Harry J. Keser, vice-president of the Philadelphia Na- 
tional Bank. He was on the way to England in the interest of his bank and was ac- 
companied by his wife whose body is reported to have been recovered. 

Mr. Keser was 45 years of age and was one of Philadelphia’s best known bankers. 
He had been identified with the Philadelphia National nearly all of his businsss life, 
having entered the institution as secretary of former president Comegys in 1888. In 1901 


HARRY J. KESER. 


he was made an assistant cashier, promoted to cashier in 1904 and on January 13, 1915, 
was elected first vice-president. He possessed ability of a high order as a banker, and 
was regarded as a rising man in the banking fraternity. 

Mr. Keser possessed a happy, genial disposition that gained him hosts of friends 
in all walks of life. He will not only be greatly missed by his immediate associates in 
business but by friends not alone in banking circles but elsewhere. He was. of par- 
ticular assistance to president Rue with whom he had been so closely associated during 
his business career of 27 years. A son of 18 is left fatherless and motherless. 





AMERICAN EXCHANGE NATIONAL BANK, N. Y. 


AMERICAN EXCHANGE NATIONAL BANK. 


The American Exchange National Bank of New York has just paid its semi-annual 
dividend of 5 per cent., making an even one hundred that it has paid since it became a 
national bank in 1865. These dividends in the 50 yearshave amounted to $19,925,000, 
and since its organization as a state bank in 1888 the total amount paid in dividends is 
$25,443,000. As compared with the March 4 statement, deposits of this bank have in- 
creased over $8,000,000, loans and discounts about the same, and resources are $11,- 
000,000 greater. 

As showing the average growth of deposits of this bank for the past 15 years (1900 to 
1915 inclusive), the following table is given. It isan object lesson, equally gratifying 
to the officers and stockholders. The significant feature of these figures is that they 
show the healthy growth of the bank without consolidation with any other institution. 

AVERAGE DEPOSITS, COMPTROLLER’S CALLS. 
$30,523,685 36 
30,683,281 01 
33,952,874 68 
45,952,933 98 
52,947,300 38 
65,330,722 30 
75,600,000 00 


MISSOURI BANKERS ASSOCIATION. 


The twenty-fifth annual convention of the Missouri Bankers Association wil] be 
held in Kansas City May 25 and 26. The programme sent out by Secretary Keyser is 


‘an unusually good one. Some of theextra attractions to be furnished are the folllowing: 

An address by Myron T. Herrick, ex-Governor of Ohio and late Ambassador to 
France; address on ‘‘Current Banking Problems” by Wm. A. Law, president of the 
First National Bank of Philadelphia and also president of the American Bankers Asso- 
ciation; address by Breckinridge Jones, president of the Mississippi Valley Trust Com- 
pany of St. Louis and also chairman of the committee on banking which has just se- 
cured a new banking law for Missouri, on ‘‘The recent revision of the banking laws of 
Missouri,” together with the report of the banking committee; an address by O. M. W. 
Sprague, professor of banking in Harvard University. 

Besides all the foregoing, Wm. McC. Martin, chairman of the board of the Federal 
Reserve Bank of St. Louis, willconduct a series of legal discussions on the following 
subjects: (1) ‘‘Statements of Borrowers,” i. e., farmers, merchants, corporations; (2) 
‘‘Notes eligible for rediscount with a Federal Reserve Bank ;” (3) ‘‘I'ayment of note by 
check.” 

The Entertainment Committee has provided an elaborate lay out, and no doubt 
those who attend will find nothing left undone to make the convention an unqualified 
success. 


ACROSS THE CONTINENT. 


Since the installation of its 50-foot model in the Palace of Mines and Metallurgy, 
at the Panama-Pacific Exposition, the Bankers Trust Company of New York can liter- 
ally shake hands across the continent with its San Francisco counterpart. Here is an 
actual duplication of the 540 foot skyscraper in New York, showing everything except 
the occupants, even to the little white column of steam which issues at all times from 
the pyramidal roof which can be seen from a long distance in any direction. 

Another interesting exhibit is given, which is an immense “* travelers’ cheque, ” 
suspended 25 feet from the floor on which a number of little figures of men and women 
are riding. This is taken from the attractive advertisement of the Bankers Trust en- 
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titled ‘‘Seeing the world on A. B. A. travelers’ cheques,” for which the Bankers Trust 


Company is trustee. 
George G. Thompson and J. K. Armstrong are in charge of the exhibit, which is 
one of the best drawing cards in the whole exposition. 


THE GUARANTY TRUST COMPANY’S PLAN. 


The Guaranty Trust Company of New York has formulated a plan for collecting 
checks for banks that are not members of the Federal Reserve Bank of New York. The 
plan is similar to that in use in England where the country banks appoint some bank 
in London as an agent for collection of their checks. The Guaranty Trust recently 
sent out circular letter a portion of which follows: 

‘‘We are advised that under the provisions of the Federal Reserve Act a plan is 
under consideration whereby each Federal Reserve bank will collect and credit on re- 
ceipt, at par, all checks received from member banks inits district drawn on member 
banks, that agree in turn to remit for, at par, on date of receipt, all checks drawn upon 
themselves received from the Federal Reserve Bank. This plan is to be optional with 
the member banks. ° 

‘‘As a direct result of this plan, unless some counter-plan is devised for making their 
checks worth par everywhere, every check on a non-member bank sooner or later inevi- 
tably will be discriminated against by the payee. This discrimination will in turn be 
transferred to the maker of the check and will thus directly affect his relations with 
his bank. 

‘*In view of the proposed plan of the Federal Reserve Board, and in accordance with 
the New York Clearing House rule, the Guaranty Trust Company of New York proposes 
the following plan for maintaining the integrity of non-member checks in the State of 
New York. 

‘*(1) The Guaranty Trust Company offers to non-member banks in the State of 
New York the privilege of printing or stamping on all their checks the words ‘Collect- 
ible at par through the Guaranty Trust Company of New York.’ By this means the in- 
stant such check is drawn it becomes as good as New York exchange. 

‘*(2) In return for this privilege the non-member banks shall be expected to main- 
tain with the Guaranty Trust Company a compensating account, on the daily balances 
of which 2 per cent interest will be allowed. 

‘«(3) When checks are received by the Guaranty Trust Company, either through - 
the clearing house or direct from individual or bank customers such checks will be 
charged direct against the account of the banks on which the checks are drawn, and for- 
warded immediately to such banks.” 

A rule of the New York Clearing house permits this action of the trust company. 


THE MILLION DOLLAR BANK. 


That is what the Peoples National Bank of Westfield. N. J., styles itselfand proves 
it by publishing the following statement as of April 17, the date of its eighth anniver- 
sary : Capital $50,000; surplus and profits $54,683; deposits $1,098,732. Loans and 
discounts $816,763; bonds and other securities $247,490; banking house, etc., $30,000; 
cash and reserye $162,862; total resources $1,259,616. For a town of the size of West- 
field this is a wonderful record. While two other banking institutions are doing busi- 
ness there the Peoples National leads them all. Here is its eight years’ record. The 
bank opened for business April 17, 1907 with 64 depositors and $24,285 deposits. I[t has 
today 3,814 depositors, deposits over $1,000,000, resources of over one and a-quarter mil- 
lion, with surplus and profits in excess of capital. The record is certainly one to be 
proud of and isespecially gratifying to the officers and directors of the bank. 





RESERVE AGENTS APPROVED IN APRIL 


RESERVE AGENTS APPROVED IN APRIL. 

The following banks were approved as Reserve Agents in April: 

Hanover National Bank, New York, for City National Bank, Sumter, 8. C.; 
Security Nat. Bank, Cherokee, Iowa; Citizens Nat. Bank, Cicero, Ind.; Tonkawa 
Nat. Bank, Tonkawa, Okla. 

Coal & Iron Nat. Bank, New York, for Security Nat. Bank, Dallas, Tex.; 
First Nat. Bank, Sentinel, Okla.; Barnett Nat. Bank, Jacksonville, Fla. 

Mechanics & Metals National Bank, New York, for Third Nat. Bank, Sedalia, 
Mo.; American Nat. Bank, Nashville, Tenn.; City Nat. Bank, Omaha, Neb. ; State 
Nat. Bank, Albuquerque, N. M. 

Irving National Bank, New York, for American. Nat. Bank, Nashville, Tenn. ; 
Union Nat. Bank, Greeley, Colo. 

National Bank of Commerce, New York, for First National Bank, Winters, 
Tex.; First Nat. Bank, Rio Vista, Cali. 

Liberty National Bank, New York, for Merchants Nat. Bank, Los Angeles, 
Cali.; Merchants Nat. Bank, Detroit, Mich. 

Nativnal Park Bank, New York. for Charleston Nat, Bank, Charleston, W. Va. 

Seaboard National Bank, New York, for First Nat. Bank, Bonita, Tex. 

Chase National Bank, New York, for Lowry Nat. Bank, Atlanta, Ga. 

Continental & Commercial National Bank, Chicago, for First National Bank, 
Mc Ville, N. D.; First Nat. Bank, Mounds, IIll.; First Nat. Bank, Lake Forest, 
Ill.; Fayette Nat. Bank, Lexington, Ky.; Third Nat. Bank, Sedalia, Mo. 

Fort D2arborn National Bank, Chicago, for Commercial Nat. Bank, Pitts- 
burgh, Pa. 

Corn Exchange National Bank, Chicago, for Clark Nat. Bank, Newton, Iowa. 

Girard National Bank, Philadelphia, for Fayette Nat. Bank, Lexington, Ky. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Ocean 
City, N. J. 

Corn Exchange National Bank, Philadelphia, for Seaboard Nat. Bank, 
Norfolk, Va. 

Mechanics-American National Bank, St. Louis, for Fayette Nat. Bank, Lexing- 
ton, Ky.; Illinois Nat. Bank, Springfield, Ill. 

Third National Bank, St. Louis, for American Nat. Bank, Nashville, Tenn. ; 
American Nat. Bank, Atlanta, Ga.; First Nat. Bank, Blue Jacket, Okla.; Central 
Texas Exchange Nat. Bank, Waco, Tex. 

Mercantile National Bank, St. Louis, for American Nat. Bank, Nashville, Tenn. 

Mellon National Bank, Pittsburgh, for Carnegie Nat. Bank, Carnegie, Pa.; 
Calcasieu, Nat. Bank, Lake Charles, La.; Springdale Nat. Bank, Springdale, Pa. 

Peoples Nationl Bank, Pittsburgh, for Carnegie Nat. Bank, Carnegie, Pa. ; 
First Nat. Bank, Cambridge Springs, Pa.; Mars Nat. Bank, Mars, Pa.; Peoples 
Nat. Bank, Washington, Pa.; Colonial Nat. Bank, Connellsville, Pa., Parnassus 
Nit. Bink, Parnassus, Pa.; Springs Nat. Bank, Cambridge Springs, Pa.; First 
Nat. Bank, Emlenton, Pa.; Lincoln Nat. Bank, Avella, Pa.; First Nat. Bank, 
East Palestine, O. 

Union National Bank, Cleveland, for Second Nat. Bank, Uniontown, Pa. 

First National Bank, Cleveland, for First Nat. Bank, Jackson Center, O. 














THE BANKING LAW JOURNAL . 


COMPARATIVE NEW YORK BANK STATEMENT. 


The foliowing table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending May 11, 1914, and May 10, 1915, respectively. 
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Discounts 
BANK. Average, 
1914. 
Members of Federal 
Reserve Bank. 
Bank of N. Y. N. B. A...| $25,327,000 
Merchants’ National ..... 22,544,000 
Mechanics & Metals Nat.. 63,119,000 
National City ... ....... 200,141,000 
Chemical National....... 29,290,000 
Merchants’ Exch. National 8,474,000 
Nat.Butchers & Drovers. . 1,950,000 
American Exchange Nat. 48,723,000 
Nat. Bank of Commerce..| 141,647,000 
Chatham & Phenix Nat... 21,399,000 
Hanover National........ 88,327,000 
Citizen’s Central National 23,725,000 
Market & Fulton Nat. ... 9,479,000 
Importers & Traders Nat.! 27,541,000 
National Park........... 97,060,000 
East River National...... 1,550, .00 
Second National......... 13,857,000 
First National ........... ,800, 
Irving National.......... 45,879,000 
N. Y. County National... ,960, 
Chase National .......... 104,195,000 
Lincoln National ........ 16,016,000 
Garfield National ..... .. 9,820,000 
Fifth National .......... 855,000 
Seaboard National . 27,016,000 
Liberty National ........ 27,363,000 
Coal & Iron Nat’! Bank .. 6,919,000 
Union Exchange Nat.. .. ,998,000 
Nassau Nat. Bank, Bklyn. 8,114,000 
State Banks Not 
Members of Federal 
Reserve Bank. 
Bank of the Manhattan Co. 39,150,000 
Bank of America......... 25,814,000 
Greenwich........ ..... 10,728,000 
NE Se seine Davin dic'ooe 4,968,000 
I 05-4. dea Xewete os 1,968,000 
Metropolitan Bank....... 11,318,000 
Corn Exchange ......... 67,343,000 
la ice ae'g- o's 0:0 65 3,205,000 
German-American....... 4,329,000 
, Fifth Avenue............ 14,075,000 
German Exchange’****** 3,378,000 
ES cin aca Ye 4,729,000 
Bank of the Metropolis. . . 12,540,000 
West Side Bank ......... 3,948,000 
N. Y. Produce Exchange. 9,990,000 
Rear 18,497,000 
Security Bank ........... 11,658,000 
MER. A vadnedn bad 
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